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THE JURISDICTION OF THE SECURITY COUNCIL OVER DISPUTES 


By CLypE EAGLETON 
Of the Board of Editors 


Chapter VI of the Charter of the United Nations has generally been 
regarded as one of its most poorly drafted parts;! and the experience of the 
Security Council in dealing with cases recently coming before it has both 
evidenced the uncertainties of the text and added to the confusion as to its 
meaning. The difficulties of the Council were increased by the tendency of 
members to disregard the text of the Charter and by the lack of Rules of 
Procedure. As a result important issues have been raised, especially in the 
Soviet-Iran case, and more particularly as to the decision that a dispute 
exists concerning which the Council may make recommendations. 

To evaluate and interpret the procedure for the pacific settlement of 
disputes under the Charter of the United Nations certain general char- 
acteristics of that system must be borne in mind. The United Nations was 
planned as a security system, and the Security Council was made primarily 
responsible for the security function therein. This function was regarded 
as including the entire range of adjustment of differences between nations 
and it was sought to leave to the Security Council a large degree of flexibility 
in handling such differences. The Security Council was, consequently, not 
restricted to legal principles, solutions, or procedures; security was set above 
justice, and the establishment of order was to precede the reign of law.? 
The jurisdiction of the Council was to include not merely formal disputes 
but also situations which might give rise to friction or disputes; in other 
words, the Security Council was to be able to reach back to the causes of 
war. 

While the field of action of the Security Council was thus broad and largely 
exclusive, its actual authority was stringently limited, and the freedom of 
action of sovereign states was carefully protected. Five of the six articles 
of Chapter VI are devoted to settlement by the states parties to the dispute 
themselves, through means of their own choice; and it was only through 
the insertion at San Francisco of four words in what is now Article 37 that 

1“There are those who feel that the provisions of the Dumbarton Oaks Proposals on 
pacific settlement were among the least satisfactory provisions of that document. At the 
Conference, considerable well-founded criticisms of these provisions were voiced. The 
view was expressed that they were not carefully thought out, that they were illogical in 
arrangement, and that they were repetitious in their phraseology.”” L. M. Goodrich, ‘The 
Pacific Settlement of Disputes,’ American Political Science Review, Vol. 39 (1945), p. 968. 
See also UNCIO, Doc. 992, III/2/27, p. 1. 

* See G. A. Finch, “International Law in the United Nations Organization,” Proceedings 
of the American Society of International Law, 1945, pp. 28-40; C. Eagleton, “International 
Law and the Charter of the United Nations,” this Journat, Vol. 39 (1945), pp. 751-754. 
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the Council was given any jurisdiction of its own over terms of settlement. 
This jurisdiction was limited to recommendation, and there is no legal 
obligation upon the parties to accept such recommendations, nor any legal 
right on the part of the United Nations to enforce them—unless indirectly 
under Chapter VII.* The procedure of pacific settlement is based upon the 
theory that the states have a right, as well as a duty, to settle their differ- 
ences by agreement among themselves. The Security Council cannot 
settle a dispute; it can only exhort or recommend. The fact that all of 
Chapter VI, with the exception of four words (‘‘such terms of settlement”’) 
is devoted to procedures through which the parties may choose their own 
means and their own terms of settlement manifests the emphasis of the 
Charter upon the right of sovereign states to settle their disputes in their 
own fashion. This emphasis must dominate in any interpretation of the 
Charter provisions for pacific settlement. 

There are three stages in the procedure of pacific settlement—four, if one 
may be added from Chapter VII. In the first stage the Security Council 
does not appear at all; in the second stage the Council may recommend 
procedures, which the parties may or may not accept; in the third stage 
the Council may recommend terms of settlement to the parties, which again 
they may accept or not, as they choose. Finally under Article 39—which is 
no longer in the domain of pacific settlement—the Council may declare that 
a threat to the peace exists, perhaps as a result of failure to accept its rec- 
ommendations, and call into play theoretically vast powers of enforcement. 
The matters to be considered in this essay fall within the first, or at most the 
first two, of the stages mentioned. In no case yet has procedure advanced 
beyond these two stages. 


I 


Article 33, which had been third in the series of the Dumbarton Oaks 
Proposals, became the first item in Chapter VI of the Charter because, as 
the Rapporteur of the drafting subcommittee reported to Committee III/2: 

The most important idea of the text was the principle that members 
of the Organization should undertake to settle their dispute by pacific 
means, and this provision accordingly had been placed at the beginning 
of the Chapter.‘ 

Though the explanation was sound the result was to confuse the chrono- 
logical order somewhat. This chronological order would ordinarily be 
expected to be as follows: (1) appeal by a Member, or party; (2) decision by 
the Security Council that the case presented was of the type which put into 
effect the obligation to seek a peaceful settlement; (3) recommendation by 
the Council, either general or specific, that the parties seek to achieve 3 

3 See the statements by Senator Connally and Dr. Pasvolsky before the Senate Committee 


on Foreign Relations, Hearings, 79 Congress, First Session, pp. 271-273, 275-278. 
*UNCIO, Doe. 992, III /2/27, p. 1. 
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settlement by means of their own choice; (4) reference to the Council, when 
such means have failed, for recommendation by the Council of terms of 
settlement.® 

Some confusion might have been avoided had the Charter provisions 
begun with the intervention of the Council, but it was understood that the 
effort or the obligation of the parties to arrive at a settlement by agreement 
between themselves need not wait upon a decision by the Council. The 
great emphasis placed upon the right of the parties to settle their dispute in 
their own way thus introduces a stage anterior to any action by the Council, 
and in which the Council has no share. This first stage is decision by the 
parties, on their own initiative, to seek a settlement. The decision may 
refer to a dispute of the type which they are obligated to settle, or it may 
refer to any sort of a dispute; this is made superfluously clear by Article 38. 
They can choose whatever means of settlement they wish, including ref- 
erence to the Security Council itself; but it is quite clear that in this first, 
or preliminary, stage the Security Council has no jurisdiction of its own.’ 
The action taken is entirely voluntary, and covers either a situation in which 
no obligation exists to settle, or one in which an obligation exists and is being 
discharged by the action taken. 

The Security Council may at any time, upen its own initiative, or that of 
a Member, or of the Secretary-General, investigate to ascertain whether the 
dispute is one ‘‘the continuance of which is likely to endanger the main- 
tenance of international peace and security.”” It could do so if it felt that 


the measures being taken by the parties were inadequate, or that they were 
unduly dominated by one of the parties, or for other reasons. The parties, 
however, have a preliminary opportunity to make their own decision, before 
the Security Council does so;* and it would be superfluous for the Council to 


5 “The normal sequence of events contemplated in the Dumbarton Oaks Proposals would 
be as follows:—(1) The Security Council, either on its own initiative or at the instance of 
individual States, would investigate a dispute, or a situation likely to give rise to a dispute, 
in order to determine whether its continuance would be likely to endanger the maintenance 
of peace; (2) if the parties failed to seek by peaceful means of their own choice a solution of 
any such dispute, the Security Council would be under a duty to call upon them to do so; 
(3) if the parties failed to reach a solution by peaceful means, and the Security Council was 
of opinion that the continuance of the dispute would endanger the maintenance of peace, 
it would recommend to the parties appropriate procedures or methods of adjustment . . .’’: 
Report by the Australian Delegates, United Nations Conference on International Organization 
(Canberra, 1945), No. 118. 

* This was a Four Power amendment introduced originally as the first sentence of what 
became Chapter VI. UNCIO, Doc. 288, G/38, p. 34. 

7 “Tf the dispute has no such character, the Council shall remain passive. It is also clear 
that ordinarily the Council will make such a decision after having investigated the dispute 
under Article 39”: L. M. Goodrich and E. Hambro, Charter of the United Nations, Com- 
mentary and Documents, 1946, p. 144. 

® The delegate of Mexico (Mr. Padilla Nervo), in the course of the debate over the Leb- 
anese-Syrian affair, said: “This Council has not to decide whether it is a question of a dispute, 
and that it has no importance; that is a question that has to be decided and is within the 
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intervene if the parties were already adequately seeking a settlement. This 
is borne out by the dominating theory that settlement must be by the 
parties themselves; by the fact that the Security Council, even if it inter- 
vened with such a decision, could only recommend a procedure to the parties, 
to which they would not be bound; and by paragraph 2 of Article 36, under 
which the Council should take into consideration any procedures already 
adopted by the parties. 

If, however, the parties are not adequately seeking a settlement, or if they 
are not agreed that their dispute is one which they are obligated under 
Article 33 to settle, the Security Council can make the decision establishing 
the obligation and, as will be argued later, must make that decision. A 
party may claim that the dispute is not one of the type described in Article 
33, and consequently that no obligation rests upon him and that the Security 
Council has no right to make recommendations concerning it. Reserving 
for a moment the position of the Security Council in such a case, it is to be 
observed that this claim was made by the Soviet Government in the first 
Iranian case. 

The Iranian appeal was made in such confused terms that it is not possible 
to ascertain upon what procedural basis it was offered;* but it necessarily 
raised a question as to what the Security Council should do about it. The 
Soviet delegate (Vyshinsky) argued that the issue was one which could and 
should be settled through bilateral negotiation, and that such negotiation 
was in process in a manner satisfying to both parties; consequently ‘‘the 
conditions envisaged by Articles 34 and 35 of the Charter” were not pres- 
ent.!° He presumably meant by this that the matter was not one “the 
continuance of which is likely to endanger the maintenance of international 
peace and security.’’ He was instructed, he said, to prove to the Security 
Council that the matter was one which should not be discussed by it at all." 


jurisdiction and criterion of the party that is bringing the matter to the Council. All the 
articles of the Charter express that clearly. The only thing that the Council has to decide 
is whether that dispute or that situation or the prolongation of that situation or that dispute 
is likely to endanger the peace. On that, the Council has to give a decision . . .’’: Journal 
of the Security Council (hereinafter cited as Journal), p. 270 (No. 15). 

* The Iranian note of January 19 claimed that interference of the Soviet Union in Iran 
had produced a “situation” which might lead to international friction. It then asserted 
that negotiations had failed—which would apparently lead into Article 37. However, the 
appeal was based upon Article 35 (1), ‘so that the Council may investigate the situation”’ 
(which could only be for the limited purpose of deciding the type of dispute) “and 
recommend appropriate terms of settlement’’ (which could only be done under Article 
37). Journal, p. 14 (No. 2). In his note of January 26, the Iranian delegate referred 
to aggression, though he did not appeal to Article 39; maintained that the conditions of 
Article 25 (probably a typographical error) were present; and asked for the investigation 
of “this dispute”: Same, pp. 32-37 (No. 4). 

10 In his note of January 24: Same, pp. 17-19 (No. 3). 

1 Same, p. 22. When the President announced that the matter had been placed on the 
agenda, Mr. Vyshinsky asked: ‘‘ Would it mean a discussion of this matter in substance or on 
whether it should be discussed by the Council at all?”’ 
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At the third meeting, Mr. Vyshinsky stated that he would agree to discussion 
provided it were limited to the ‘‘procedural aspect”’ of the question.” In 
his reply to the Iranian presentation, which went into substance, he said 
that he would deal only with procedure, and reiterated that the Iranian 
claims ‘‘cannot be discussed by the Security Council since they do not meet 
the conditions specified in the Charter.’”’ He claimed that the Iranian 
Government had been satisfied with the negotiations, and said that if the 
new Government were not satisfied, the Soviet Union was ready to continue 
negotiations with it. He argued that Article 34 “‘is absolutely inapplicable 
to the question under consideration, since it relates to a dispute or situation 
of quite a different order,’ and concluded by suggesting that the Soviet 
Union and Iran should be given the opportunity to settle the matter. At 
the end of this debate, the President observed that ‘‘if the Council should 
accept the view that there is a dispute,’ the Soviet Union would not be able 
to vote. 
In the Indonesian affair, the delegate of the Netherlands (van Kleffens) 
asserted : 
Now, looking at this matter from the viewpoint of the Charter .. . 
I observe, first of all, that there is no dispute. I observe in the second 
place, that there is no situation threatening to endanger international 
peace and security . . . in the third place, there is no international 
friction which may lead to infringement of the peace. In the fourth 
place, I deny that there is an infringement of Article 1. . . . Fifthly, 
and this is my conclusion, there is, therefore, no case for the Security 
Council to deal with." 


Similarly, in the Lebanese-Syrian affair, the delegate of France (Bidault) 
said: 


. . . one of two things—either there is a dispute or there is not a 
dispute. If there is a dispute, then it must be settled under Article 33 
which recommends that disputes shall be settled in the first place by 
means of negotiations, and it does not set any limit to the scope of these 
investigations. If, on the other hand, Article 33 does not apply then 
there is no dispute involved, but then I wonder what we have been 
doing here?!* 

In each of the above cases the decision of the Security Council was to 
refer the matter back to negotiations between the parties and in no case 
was a formal decision taken that the dispute was one ‘‘the continuance of 
which is likely to endanger the maintenance of international peace and 
security.’’ The actual result was to concede the argument in each case that 


2 Journal, p. 48 (No. 5). 18 Same, pp. 53-57. 4 Same, p. 58. 

Same, p. 189 (No. 10). The Australian delegate had no objection to setting up a 
committee of enquiry, but said “If I am asked to vote on the specific question as to whether 
the military actions of the British troops in Indonesia threaten the maintenance of inter- 
national peace and security, thus providing a basis for action by this Council under Article 34 
of the Charter I feel bound to answer ‘No’”’ (italics provided): Same, p. 232 (No. 13). 

® Same, p. 322; see also p. 339 (No. 16). 
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since no dispute of the type mentioned in Article 33 existed, the settlement 
of the affair should be left to the parties themselves. In each case, however, 
matters were introduced, both into the debate and into the resolution 
proposed or adopted, which left uncertain what was the true intent of the 
Council. 


II 


The only type of dispute which the parties are obligated to settle, and the 
only one with regard to which the Security Council is permitted to make 
recommendations either of procedure or of terms of settlement, is one “‘the 
continuance of which is likely to endanger the maintenance of international 
peace and security.’? The Security Council may also deal with ‘any 
situation which might lead to international friction or give rise to a dis- 
pute’’; no obligation is stated for the parties, if any, to a “situation.’’ In 
either case decision as to whether the dispute or the situation is of the type 
stipulated is made by the Security Council under Article 34, and must, it 
is believed, be made by the Security Council before it is enabled to make any 
recommendations concerning either procedures or terms of settlement. 

It has been maintained that a Member, or party, may, by Article 35 (1) 
put a matter upon the agenda of the Security Council, and that the Council 
is thereby obligated to treat it as a dispute or situation.'? Assuming that 
the phrase “bring to the attention of the Security Council’’ has the effect of 
“putting the item upon the agenda” (whatever that may mean), it does 
not follow from either phrase that the Council is thereby bound to regard 
the matter as a dispute, or as a situation, upon the mere allegation of the 
party making it. To assert this would be to deny to the Council the right 
of decision which is actually given it by Article 34. A state may make the 
claim before the Council that a dispute or situation exists, but if this allega- 
tion were interpreted to bind the Council, Article 34 would be useless. If 
this claim were admitted, or if the Council in a particular case should fail to 
make a decision, various“difficulties would appear. Should the parties agree 
and meet their obligations under Article 33 (the first stage, as described 
above) action by the Security Council would be unnecessary and undesir- 
able. If the parties did not agree conflicting possibilities would arise: (1) 


17 Goodrich and Hambro, p. 141. 

18 This claim is sometimes made by persons who wish to strengthen the Security Council, 
or the procedure of pacific settlement. Thus Mr. Bevin, who gave little consideration to 
procedural limitations, said: “If any accuser State says there is a dispute, then there is a 
dispute, and if a State makes a charge against another State, and then the State against 
which it is made repudiates it or contests it, then there is a dispute, and the Council can 
make its recommendations.’’ Mr. van Kleffens, with whom he thought he was in agree- 
ment, took exactly the opposite viewpoint: Journal, pp. 267, 269, 270. Professor Quincy 
Wright, in remarks made at the recent meeting of the American Society of International 
Law (which will appear in the forthcoming Proceedings) takes a position similar to that 
of Mr. Bevin. 
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a party could insist that the dispute was one of the proper type and therefore 
that the obligations imposed by Chapter VI, both upon the other party and 
upon the Security Council, were binding;!® (2) a party could, on the con- 
trary, insist that the matter was not of the proper type and thus exclude 
not only any obligation for itself under Article 33 but any right of the 
Security Council to make recommendations. The situation thus produced 
would be impossible, and if possible would be undesirable, since the parties 
are not disinterested. The Security Council manifestly does have the power 
to make the decision that a dispute or situation is of the designated type, 
and cannot be bound by the mere allegation of a state or party. 

The Dumbarton Oaks Proposals may be adduced in further support of 
the above conclusion. In the order of articles there laid down the au- 
thority of the Security Council to investigate and decide came first, and 
what is now paragraph 2 of Article 33 therefore followed,?° as did everything 
else, upon this decision by the Council; it would not be reasonable for the 
Council to call upon the parties to settle their dispute until it was first 
established that the dispute was one for which an obligation to settle could 
be asserted. While the published records of the UNCIO are too summary 
for this purpose, the verbatim record of discussions would disclose many 
statements made by delegates indicating their acceptance of this logical 
sequence.” Dr. Pasvolsky, explaining Article 34 to the Senate Committee 
on Foreign Relations, said: 

The Security Council is empowered to make investigations here for 


a definite purpose—for the purpose of determining whether or not the 
continuance of a dispute or situation is likely to endanger the main- 
tenance of international peace and security, because the Security 
Council, as is indicated later on, takes action only when it determines 
that a particular dispute is of such a nature that its continuance is 
likely to endanger the maintenance of international peace and security.” 


19 “Tf we have to establish commissions of inquiry simply because a Member of the United 
Nations thinks fit to bring a charge against another State or Government, this organization 
might well soon become an obnoxious tool of international ill-feeling. All sorts of accusa- 
tions of one sort or another would then be presented to the detriment of peaceful relations, 
and that.would seem highly undesirable.” Van Kleffens, at the 37th meeting of the Council. 

*° The transfer of this paragraph with the Article to which it was attached (see note 4, 
p. 514, above) was illogical and produces confusion. The paragraph is in any case unneces- 
sary, since this right of the Council to exhort the parties is three times repeated in Chapter VI. 

*1T make this statement upon the basis of my own detailed notes of discussions in Com- 
mittee III/2 and its drafting subcommittee III/2/B. See also note 5, p. 515, above. 

"= Hearings before the Committee on Foreign Relations, U. S. Senate, 79 Cong., Ist Session, 
te 271. A colloquy between Senator Burton and Dr. Pasvolsky may also be quoted (pp. 

~285): 


Mr. Pasvolsky: Senator, the question of the definition of danger to international 

ace and security or threat to international peace and security necessarily has to be 
eft to the determination of the Council. 

Senator Burton: I want to be clear that it is not sufficient to meet the requirements 
here that there is an international dispute and danger of breaking international peace 
between the two of them. 

Mr. Pasvolsky: You see, the purpose of this ‘if’ clause [Article 37] is that the Security 
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The necessity for such a décision préalable by the Security Council is 
further demonstrated by the voting procedure in subsequent action.” If 
the rule is to be applied that disputants are not permitted to vote, there must 
be authoritative determination that there is a dispute; who are the parties 
to the dispute; and, alternatively, whether it is a “situation,” the conse- 
quences of which as regards voting are not yet known. Without such 
determinations it would be impossible to say who was entitled to vote in 
each case. 

The above discussion may now be illustrated from cases which have been 
considered by the Security Council but it should be observed that no 
serious consideration was given to such questions of procedure and that 
both the debates and the decisions taken were confused and of uncertain 
value as precedents. 

The USSR, in a note of January 21, 1946, asked the Security Council to 
discuss the situation in Greece, and to take measures provided by the 
Charter to remove the situation.* Mr. Vyshinsky, presenting the oral 
argument, passed by all the procedural questions which he had raised in 
the earlier Iranian case, leapt at once into substance, and demanded the 
“quick unconditional withdrawal of British troops from Greece.’’® Mr. 
Bevin, indignant at the charge and eager to refute it, also argued on the basis 
of substance, and demanded from the Council an answer to the question 
whether British action in Greece was endangering the peace of the world.” 
Mr. Stettinius thought that the Council would not be justified in regarding 
the situation as one likely to endanger peace, and added: 

Without such a finding the Council has no authority to recommend 
appropriate procedures or methods of adjustment. I do not believe, 
therefore, that it would be wise for the Council to take formal action 
in this case.?? 

. Bevin rejected the proposal of Mr. Vyshinsky to say that 


in view of the declaration by the representative of the United Kingdom 
that the British troops will be withdrawn as soon as possible the Council 
is of the opinion that the question has been exhausted 


Council has to determine that a particular dispute in fact is of such nature that its 
continuance would be likely to endanger the maintenance of international peace and 
security. . . . The Security Council, however, has to be the judge as to whether the 
dispute is of such a nature that it should intervene and take action. 

#3 “ But since the answer to the question whether that matter is a dispute or a situation 
has consequences; consequences, namely, with regard to the voting procedure, I do not think 
that, in the final analysis, it can be left to the parties to decide whether a matter is a dispute 
or a situation, and that is a question that should be decided by the Council having heard the 
development of the parties’ statements’: Mr. van Kleffens, Journal, p. 270 (No. 15). 

*4 Same, p. 14 (No. 2). % Same, pp. 87-92 (No. 7). % Same, pp. 92-100 (No. 7). 

27 Same, p. 120 (No. 8) (italics supplied). The President, speaking as the delegate of 
Australia, said: “If we look at the terms of the Charter itself, we find that action by the 
Security Council is called for only if there is a dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security.” He suggested that the 
Council should decide this question, and observed that his answer would be “No.” 
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and demanded a “‘straight answer” to the question whether his Government 
was endangering world peace. If it were not, he said, ‘‘Then the function 
of the Security Council is finished.”?* Mr. van Kleffens asked if the parties 
to the dispute could vote. To this the President replied: 

The Council has not declared the matter to be a dispute, and at such 
time as the Council declares any situation to be a question of dispute, 
in that way it brings into operation Article 27 of the Charter.® 

Mr. Bevin’s question was never answered; indeed, the Security Council 
as such took no decision. It permitted a statement to be issued by the 
President of the Council, which merely took note of statements made, 
expressed neither condemnation nor approval of the action of British forces 
in Greece, and declared the matter closed.*® It was definitely not a formal 
decision under Article 34, and it may be interpreted as a refusal to consider 
the matter as a dispute or situation of the type which would enable the 
Council to make recommendations of its own. 

Another note on January 21, this time from the Ukrainian delegate, 
brought to the attention of the Security Council the situation in Indonesia, 
which it regarded as covered by Article 34, and asked the Council to “‘carry 
out the necessary investigations and to take the measures provided for by 
the Charter in order to put an end to the present situation.’ Mr. Manuil- 
sky asked specifically for the appointment of a commission to investigate on 
the spot. Mr. Bevin claimed that no charge was made that the situation 
endangered peace, and Mr. van Kleffens emphatically asserted that there 
was no dispute and therefore nothing for the Council to do.** Mr. Manuil- 
sky suggested that the commission might decide that the Netherlands 
Government had taken a wrong action or a right action; and he made a 
proposal under which the commission would ‘establish peace in Indone- 
sia.” No such authority is given to the Oouncil, of course; it can investi- 
gate only to decide whether a dispute of the stipulated type exists, and if 
such a dispute did exist, the Council could do no more than recommend 
procedures to the parties. The Ukrainian proposal was lost, the President 
declaring that the vote was taken under Article 27, paragraph 3. Other 


*® Journal, pp. 126-128. 

**Same, p. 131. The President asked if it was desired “to take a vote on the question 
as to whether this should be regarded as a dispute, thus bringing into operation Article 27?” 
Later (p. 134), Mr. Vyshinsky claimed that Article 27, paragraph 3, should apply to voting 
on the proposal, and thereby threw proceedings into confusion. 

8 Same, p. 177 (No. 10). 

Same, p. 15 (No. 2). 

® Same, p. 182 (No. 10). In the debate it appeared that delegates regarded the appoint- 
ment of such a commission in general as desirable, as an instrument for obtaining the 
necessary facts and for satisfying public opinion that the Council was working efficiently; 
but the delegates thought that it was unnecessary in the present case. 

* Same, pp. 183, 189. Mr. van Kleffens’ words are quoted in note 15, p. 517, above. 

* Same, p. 244 (No. 13). The Egyptian delegate’s proposal stated terms of settlement 
to be executed by the United Kingdom! Same, p. 245. 
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proposals likewise failed, and the President declared the matter closed. 
Again it seems clear that the Security Council did not regard the situation 
as one of the type designated and therefore took no jurisdiction and made 
no recommendations. 

On February 4 a communication from the heads of the Lebanese and 
Syrian delegations brought to the attention of the Security Council under 
Article 34 a ‘‘dispute.’’* When the President suggested that, rather than 
pass upon the question whether a dispute existed, the two delegates be 
seated without reference to that question, Mr. van Kleffens replied that he 
had no objection to seating the delegates, but that 

This should not be taken to mean that if any Member State says that 
there is a dispute, the Council is bound to accept as a fact that there is 
a dispute in the technical sense of the term.?’ 
The delegate of Brazil hoped 


That in the future the Council will establish the fact that no simple 
letters, unsubstantiated, can be accepted by the Council. It is not 
enough for a Member to say there is a situation or a dispute in a single 
letter, without giving the reasons for it. The next time we have such 
a letter or request I think the Council will be able to decide, before 
asking the member or members interested to come to the table, whether 
it is a dispute or a situation, but we cannot do that now.*® 

Mr. Bevin, in a somewhat confused statement, seemed to believe that the 
mere presentation of an accusation established the fact that there was a 
dispute, a position which was immediately challenged by the Egyptian 
delegate: 

I say it is for the Council to decide on any occasion whether a dispute 
or situation exists.*® 

The delegate of Mexico made a more precise distinction, to the effect that a 
party can call it a dispute, but the Security Council must decide whether it 
is a dispute, the continuance of which is likely to endanger the maintenance 
of international peace and security.“° Mr. Vyshinsky also agreed 
that it is not enough to say that because a party announces that a 
conflict exists, the Council must agree that a conflict does exist. It is 
for the Council in every case itself to determine whether or not a con- 
flict does exist. I agree with Mr. van Kleffens when he insists that the 
Council had the right to decide and the duty to decide this question.“ 
The delegate of Lebanon demanded the immediate withdrawal of British 
and French troops and various proposals attempted directly or indirectly to 


% Journal, pp. 252-256 (No. 14). % Same, p. 139 (No. 8). 

37 Same, p. 267 (No. 15). 38 Same, p. 268. 

39 Same, p. 269. 40 Same, p. 269 (No. 15). 

“1 Same, p. 271 (italics supplied). It is, however, difficult to find consistency between this 
clear statement and the positions taken by Mr. Vyshinsky at pp. 298, 319, 342, in which he 
asserts at one time that there is a dispute and at another time that “it is the business of the 
Council to decide” whether there is a dispute. Ad hoc argumentation has not been un- 
common in the Security Council discussions. 
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include this demand without having decided that a dispute existed. The 
delegate of France noted that an appeal was being made to the Council 
without proper efforts on the part of the parties themselves under Article 
33 to adjust the situation; and Mr. Stettinius remarked that the possibilities 
of Article 33 had not yet been exhausted.4? Others argued that negotiations 
should be continued and various proposals were offered to this end, most of 
which sought also to include directly or indirectly the Lebanese demand. 
The Soviet delegate pressed for a more definite statement of the purposes 
and content of the negotiations.“* The Security Council had not yet put 
itself into a position in which it was qualified even to recommend procedures, 
much less so definite a term of settlement as withdrawal of troops on a 
specified date; and Mr. Bidault in reply stated quite accurately the situation 
under the Charter: 

If there is a dispute, then it must be settled under Article 33 which 
recommends that disputes shall be settled in the first place by means 
of negotiations, and it does not set any limit to the scope of those 
negotiations. If, on the other hand, Article 33 does not apply, then 
there is no dispute involved. . . . 

Solution of the problem was facilitated, though procedure was left un- 
certain, by the willingness of the United Kingdom and France to agree to 
the withdrawal of their troops. Both announced that they would abstain 
from voting, without prejudice to future procedure. The proposal of Mr. 
Stettinius at last received seven votes, only to meet with an objection from 
the Soviet delegate that his vote was against it and that it had not, there- 
fore, been adopted, under Article 27, paragraph 3. Mr. Bevin and Mr. 
Bidault agreed to this interpretation of the voting procedure, but asserted 
that they would nevertheless carry out the expressed desires of the Council 
members.** While it is difficult to draw conclusions from this handling of 
the Lebanese-Syrian affair, it was strongly emphasized by individual 
speakers, as has been shown, that the Council must decide that a dispute 
exists, and that, even after such a decision, the Council must leave it to the 
parties to settle by means of their own choice. 

Finally we have to consider the second Iranian case, in which the problem 
above raised was brought to a head by a memorandum from the Secretary- 
General. It should be recalled that the Soviet delegate had steadily main- 
tained, during the first consideration of the Iranian complaint, that the 
matter was not a dispute of the type calling for intervention by the Security 
Council, and that the action taken by the Council supported this view by 
suggesting that negotiations be continued. 

The Iranian note of March 18, 1946, called attention, under Article 35 
(1), to a “dispute” which had arisen by reason of new developments, and 
asked for “immediate and just solution of this dispute by the Security 


Journal, p. 291 (No. 16). “ Same, p. 322. 
“Same, p. 322; see also p. 339. Same, pp. 346-347. 
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Council.’ The Soviet delegate (Gromyko) again argued that negotiations 
had been in progress and had indeed ‘‘resulted in a positive solution agreed 
to by both the governments concerned.’’47 Mr. Byrnes, supported by the 
delegate of the United Kingdom and others, insisted that such a unilateral 
statement was not sufficient. Mr. Gromyko then charged Mr. Byrnes 
with taking the following position, which he said was contrary to the Charter: 

The fact that the Security Council receives a communication from a 


Member of the United Nations is sufficient to make it necessary for the 
Security Council to examine that communication as to its substance.‘ 


Mr. Byrnes, at the following meeting (26th), replied that he had not dis- 
cussed the merits of the Iranian proposal, and called for a vote on the 
motion of the Soviet delegate that the item should be deleted from the 
agenda.*® This motion having been defeated, Mr. Gromyko called at- 
tention to his note of March 19, asking for delay until April 10.5° After 
much debate the Soviet request was denied whereupon he withdrew, an- 
nouncing that he would not attend discussion of the Iranian question until 
April 10.5 When the Iranian representative had been admitted to the 
Council table Mr. Byrnes interrupted his presentation to insist that he 
confine himself to the question of postponement and not enter into the facts 
of the case. At the 28th meeting the Council agreed to Mr. Byrnes’ 
proposal that both parties be asked to report by April 2 upon the existing 
status of negotiations and particularly “whether or not the reported with- 
drawal of troops is conditioned upon the conclusion of agreements between 
the two Governments on other subjects.’ At the 29th meeting a letter 
was read from the Iranian representative denying that negotiations had 
achieved an understanding between the parties; but immediately thereafter, 
in reply to a question from Mr. Byrnes, he expressed willingness to with- 
draw his complaint if the Soviet Government would give unconditional 
assurance that its troops would be withdrawn by May 6 and provided 
that the matter should remain upon the agenda of the Security Council.™ 
Mr. Byrnes thereupon, at the 30th meeting, offered a resolution which 
took note of assurances that Soviet troops would be withdrawn in five or six 
weeks and that current negotiations were not connected with this with- 
drawal; expressed solicitude that Soviet troops would not be used to in- 
fluence negotiations; and resolved to defer further proceedings until May 6, 
at which time both parties would report and the Council should consider 


Journal, p. 352 (No. 17). 
47 Same, pp. 366-369, 378 (No. 19). He asked that it should therefore be deleted from 
the agenda, apparently meaning by this that the Security Council should give up its claims 
to jurisdiction over the matter. See also pp. 375-376. 

48 Same, p. 375. 

49 Same, pp. 381-382 (No. 20). 5° Same, p. 353 (No. 17). 

51 Same, pp. 418, 420 (No. 21). 8 Same, pp. 428-9. 
53 Same, p. 438 (No. 22). 54 Same, pp. 450-454 (No. 23). 
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what further proceedings were required. This resolution was agreed to, 

the Australian representative abstaining partly because 
before any of the measures in Chapter VI can be considered by the 
Council, or a postponement granted, in fact before any decision at all 
is taken, we have to ascertain the facts, once the case has been ad- 
mitted to the agenda. . . . We went straight from a procedural ques- 
tion of postponement to a final resolution without even having decided 
to investigate the case. 


The Soviet delegate immediately filed a demand that the Iranian question be 
removed from the agenda, on the ground that the resolution was “incorrect 
and illegal, being in conflict with the Charter of the United Nations.”’ He 
noted that: 

Such a resolution of the Security Council might have been well- 
founded, if the position in Iran had threatened international peace and 
security, as provided in Article 34 of the Charter of the United Nations. 

Under the Charter, the Security Council may investigate any dispute 
or any situation which might endanger the maintenance of inter- 
national peace and security. It is, however, quite obvious that such a 
position did not and does not now exist in Iran, so that the Security 
Council had no reason to give further consideration to the Iranian ques- 
tion of 6 May.®’ 


When the Security Council assembled on April 16, it was confronted, ap- 
parently to its annoyance,5* with a memorandum from the Secretary- 
General. The Iranian Government had, on the preceding day, withdrawn 
its complaint, thereby strengthening the Soviet argument that the matter 
should be removed from the agenda, and the Council had debated the 
request inconclusively. It now had to face the following argument ad- 
vanced by the Secretary-General: 


The Council was originally seized of the dispute under Article 35, 
Paragraph 1. Now that Iran has withdrawn its complaint the Council 
can take no action under Article 33, Article 36, Article 37, or Article 38, 
since the necessary conditions for applying these articles, namely a 
dispute between two or more parties, do not exist. The only article 


5 Journal, p. 458 (No. 24). This should be compared with the statement of Mr. Stettinius, 
quoted at note 27, page 520, above; with the charge made by Mr. Gromyko that Mr. Byrnes 
wished to deal with substance, at note 48, p. 524, above; and with Part III, below. 

5 Same, pp. 463-464 (No. 24). Colonel Hodgson’s meaning was, however, rendered un- 
certain by his remarks made at the following meeting (32nd). 

57 Same, pp. 489-490 (No. 25). 

°*The annoyance was probably due mostly to surprise at the sudden and unexpected 
character of the move. It is believed that the Secretariat should be encouraged and not 
spurned in such matters. Its officials represent the international community and should be 
able to offer disinterested, impartial, and expert advice. It is their function to uphold the 
Charter as against national interests, and encouragement of their efforts in this function 
will serve to build up respect for the United Nations. The Security Council has now, 
according to the newspapers of June 8, affirmed the right of the Secretary-General to inter- 
vene in such matters. 
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under which it can act at all is Article 34. But that article, as has 
already been said, can only be invoked by a vote to investigate, which 
has not been taken or even suggested in this case. It is therefore 
arguable that, following withdrawal by the Iranian representative, the 
question is automatically removed from the agenda unless (a) the 
Security Council votes investigation under Article 34 or (b) a member 
brings it up as a situation or dispute under Article 35, or (c) the Council 
proceeds under Article 36, Paragraph 1, which would appear to require 
a preliminary finding that a dispute exists under Article 33, or that 
there is ‘‘a situation of like nature.”’ 
The memorandum went on to consider the argument that once a matter is 
brought to the attention of the Security Council, it no longer belongs to the 
party but to the Council and observed that, granted this argument, the only 
way in which the Council could exercise its right would be under Article 34, 
and it had not done this.*® 

The viewpoint expressed by the Secretary-General was, however, rejected 
by the Security Council at its 36th meeting. This decision was based upon 
a report from the Committee of Experts, in which a majority held that 
even after an agreement has been reached between the parties, circum- 
stances may continue to exist (for example, the conditions under which 
the agreement has been negotiated) which allow fears regarding peace 
to subsist and which justify the maintenance of the question in the list 
of matters with which it is concerned. 


The majority group further criticised the Secretary-General’s memorandum 
as too narrow in that it dealt only with a “‘dispute”’ and treated the dispute 
merely as a lawsuit and in that it misundertood the functions of the Security 
Council (which is not a court of justice) and its competence, which includes 
situations. It found a broader base for the authority of the Security 
Council: 

The Charter has in fact invested the Security Council, especially 
under Article 24, with certain political functions of primordial im- 
portance by conferring on it the primary responsibility for the main- 
tenance of international peace and security. 

It may be said of the two documents that they proceed in parallel lines, 
in opposite directions, without touching each other. The argument pre- 
sented by the Secretary-General was a strictly technical interpretation of 
the Charter; the position of the Security Council seemed to be that its 
authority to maintain peace was of such primordial importance as to be 
superior to any limitations found in Chapter VI. There can be no doubt of 
the right of the Council to put a matter upon its agenda, and to keep it 
there as long as it wishes; but it had never put this matter upon the agenda, 
in terms of Article 34. The Council could “‘consider and discuss” almost 
any question, and could decide whether or how to act upon it; but it could 
recommend procedures to the parties only if it were established that the 
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matter was a dispute or situation of the type referred to in Article 34; and it 
could recommend terms of settlement only if it were established that the 
conditions of Article 37 had been met. An item, that is, may be upon the 
agenda for one of several reasons or purposes; the question is not so much 
whether it should be upon the agenda at all as whether it is there for a 
purpose which implies an authority on the part of the Security Council to 
deal with it in that particular way. 

It seems clear that Mr. Gromyko objected to retention of the Iranian 
question upon the agenda because he felt that the purpose for which it had 
been left on the agenda indicated an assumption of jurisdiction by the 
Security Council which the Soviet Government regarded as illegal under 
the Charter. This position (as has been seen above) the Soviet delegates 
had consistently maintained; they had not objected to inclusion upon the 
agenda for the purpose of procedural discussion; they had maintained that 
it was not a dispute of the type over which the Security Council could take 
jurisdiction; and the Council had never taken a decision that it was such a 
dispute. Mr. Gromyko apparently regarded the decision taken at the 30th 
meeting as a recommendation not only of a specific procedure which could 
not be done until the conditions of Article 34 had been established but also of 
terms of settlement which could not be done until the conditions of Article 
37 were established. The Soviet request to remove the matter from the 
agenda was thus more than mere resentment; it was a protest against what 
Mr. Gromyko and his Government asserted to be an illegal course of action. 
There being no appeal from the Security Council, he rejected the decision 
unilaterally; and on the day set for the report (May 6), no Soviet repre- 
sentative appeared. 


III 


Thus an issue of some importance in the constitutional interpretation 
of the Charter has been raised. On the one hand, the willingness of states 
to accept the Charter depended largely upon the extent to which their 
sovereign rights would be limited by it, in this case, upon the extent of the 
authority which was to be given to the Security Council with regard to the 
settlement of disputes among them. Limitations were put into the Charter 
in order to protect the sovereignty of the states Members, and for none more 
than for the United States;® they serve in the capacity of protection of the 
constitutional rights of the accused, a matter in which the American people 
have always been much interested. The Soviet Government claims, in 

* Mr. Stettinius said ‘We believe that the argument in the Secretary-General’s memo- 
randum discloses a concept of the functions of the Security Council which is rather limited 
and which, if accepted, would have serious consequences for the future of this body.”’ 
Journal, p. 588 (No. 30). With regard to this position, it should be recalled that it was the 
United States which, at Dumbarton Oaks and San Francisco, insisted upon this limited 
concept; and it was upon the assurance that such limitations were actually in the Charter 
that the Senate gave its advice and consent to ratification. 
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effect, that such constitutional rights were denied to them in the Iranian 
case. 

On the other hand it is beyond doubt that the Charter is weak and in- 
adequate in its provision for the peaceful settlement of disputes among 
states. It is most desirable that it should be strengthened and much could 
be done in this direction through liberal interpretation of the Charter. A 
constitutional system may be, and often is, modified by the acceptance of 
usages; and where constitutional provisions lead to deadlocks efforts will 
always be made to find a way around them. 

Such a solution seems to have been what Mr. Byrnes was aiming at, as a 
result of the lack of rules of procedure for the Security Council and of un- 
certainties as to procedure and voting under the Charter. If a decision 
under Article 34 were attempted—as was clearly prerequisite before the 
Security Council could proceed to formal recommendation, either of pro- 
cedures or terms of settlement—it was to be feared that the Soviet Govern- 
ment might claim a right of veto in the taking of the decision.” It was 
doubtless fear of the impasse which might result from this situation which 
deterred the Security Council from undertaking, in any of the cases brought 
before it, to decide whether or not it was a dispute (or situation) in the sense 
of Article 34. A way was needed to avoid this contretemps; and it must again 
be recalled that, without such a decision, the Security Council would have 
no jurisdiction to recommend either procedures or terms of settlement. 

In the light of the preceding paragraph another interpretation may be 
offered for the resolution proposed by Mr. Byrnes and adopted by the 
Security Council. The Council, it may be said, made no recommendation 
of any kind, and took no jurisdiction for this purpose over this case (or 
over any case before it); it did no more than to “consider and discuss,” 
which it has an unlimited right to do under the voting formula.™ Mr. 
Byrnes’ resolution, it may be argued, merely took note of various statements 
made by both parties, and proposed to defer action until further information 
had been received from both of them. It also observed—what is obviously 
true whether said or not—that any Member or party could bring the dispute 
to the attention of the Security Council at any time that it might wish to 
doso. Thus, it could be said, the action of the Security Council was entirely 
procedural, and within the first stage of action described above—that is, of 
action by the parties themselves. Since an appeal had been made to the 
Council under Article 35 (1), the Council was forced to consider what should 

® It was reported in the newspapers (but not in an official UN document) that the Soviet 
delegate had proposed to the Committee of Experts incorporation into the Rules of Pro- 
cedure of a right of veto in connection with decisions taken under Article 34. It is to be 
recalled that the statement on voting procedure issued at San Francisco asserted that the 
“preliminary question as to whether or not such a matter is procedural must be taken by a 
vote of seven members of the Security Council, including the concurring votes of the per- 
manent members.” UNCIO, Doc. 852, III/1/37 (1); see Goodrich and Hambro, p. 130. 

63 See the citations in the preceding note. 
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be done; and it had, after consideration, decided to defer the serious decision 
that a dispute or situation menacing to the peace actually existed. Mr. 
Byrnes had in fact said, and he repeated it following the proposal of his 
resolution, that with this procedure ‘‘there might be no need to go into the 
substantive issue’’.™ 

Such an interpretation is, of course, much at variance with that made by 
the Soviet Government; and much debate could be had as to whether the 
resolution adopted actually means, or was intended, to impose upon Russia 
either procedures or terms of settlement. The Soviet Government has 
given to it this interpretation, has therefore rejected it as illegal, and has 
undertaken a sitdown strike against it. Public opinion, sympathetic with 
Iran and unconcerned with technical interpretation of the Charter, ap- 
proves the Council action in the belief that it does make demands of Russia. 
Yet the Security Council has an unlimited right of “consideration and dis- 
cussion,’ which no individual member thereof can alone prevent. There 
is nothing to forbid the Security Council from issuing a statement summing 
up the results of its consideration at a given moment; indeed such a state- 
ment would be expected. There are no rules of procedure, and no forms of 
action have yet been devised; but it is reasonable to assume that, if the 
Council had really intended to regard the matter as a dispute and to make 
recommendations thereon, it would have employed those words. The 
resolution, however, does not mention a ‘‘dispute”’ or a “‘situation,”’ and it 
does not “recommend.” 

A mere statement as to a situation at a given moment, such as this resolu- 
tion may be interpreted to be, can be very impressive and almost as effective * 
as a formal decision that a dispute exists and formal recommendations 
concerning it. Neither procedure establishes any legal obligation upon the 
parties to submit to the implications or to the recommendations. The 
words of the Security Council are weighty words, speaking as they do for 
the organized community of nations; and they have their effect upon the 
parties and upon world opinion in whatsoever form they appear, not because 
they create legal obligations, but because of their own weight. It is prob- 
ably true, also, that this method of action—if not carried to the point of 
abuse—harmonizes with the original concept of the Security Council, 
which was intended to operate with as much flexibility as possible for the 
maintenance of peace and security. 

There are thus two interpretations as to the action taken by the Security 
Council, with consequent friction and deadlock. The situation thus pre- 
sented results from earlier insistence upon a weak Charter and upon pro- 
tection of national sovereignty, and especially from inclusion in it of the 
nonsensical veto system, autophagous in its relation to the settlement of 

* Journal, p. 459 (No. 24). 


% See the citations in footnote 62 above, and the Commentary on the Charter of the United 
Nations, British Command Paper Miscellaneous No. 9 (1945), Nos. 30, 86. 
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disputes. Assuming that it is now desired to overcome the effect of these 
earlier errors, is the method followed by the Security Council the best for 
the purpose? It may be said for it that it purports to be nothing but 
discussion, and thus keeps matters within the earlier stages of settlement; 
that it thus avoids the exacerbation of feelings which might flow from more 
formal decisions; that it avoids the veto; and that it is about as effective as 
more formal recommendations, since both depend upon the weight of Council 
opinion and the pressure of public opinion, rather than upon the legal 
consequences of the action taken. 

While the employment of this procedure in the confusion of present un- 
certainties is understandable, it is believed that it offers no satisfactory 
solution of the problem, and that it will breed new difficulties for the United 
Nations. It seeks to accomplish by indirection what the Security Council 
apparently fears could not be accomplished directly ;*’ it has the effect by 
implication of making demands which the Security Council has no legal 
authority to make; it bypasses the intended meaning of the Charter pro- 
visions for the peaceful settlement of disputes. The unavoidable conse- 
quence is to arouse suspicion as to the fairness of the Council, and fear as to 
the extent to which it might carry this procedure. The precedents thus 
created might be used later against those who now create them. 

The technical procedures of law are often annoying, but they are indispens- 
able in any system whose function it is to deal out justice. A court must 
pass upon its own jurisdiction when challenged; it must weigh evidence and 
state its conclusions without prejudice; it must establish the degree of 
illegality involved and its rightful means of action for each degree. The 
Security Council was of course not planned as a court of law and it was left 
an exceptional freedom of action; nevertheless it is a high tribunal upon 
which the hopes of nations depend, and it is obligated to act ‘“‘in conformity 
with the principles of justice and international law.’’ There was at San 
Francisco much apprehension that the Security Council was being given a 
too arbitrary power, and disregard by it of the procedural limitations set 
upon it by the Charter will increase fears of this nature. These limitations 
were put into the Charter to give some degree of protection to Members 
against arbitrary invasion of their rights; they are in the nature of con- 
stitutional guarantees for the accused; disregard of the rights thereby 
established is sure to engender suspicions and te weaken confidence in it. 
It is particularly unfortunate that it happened to be the Soviet Union 
against which this method of action was conceived and first used. 

The reasons advanced by the Security Council for its rejection of the 
Secretary-General’s memorandum are not convincing and they add to the 


% The veto is brought to the reductio ad absurdum at the point where it is used to prevent 
decision that there is a dispute in which the veto may or may not be used. 

87 The method, and the consequent difficulties, may be compared with the methods which, 
it is complained, are being used by the Soviet Union against Iran. 
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suspicion that the Council sought to stretch its means of action for ad hoc 
purposes. The Council asserted, in effect, that it is a political, rather 
than a judicial, body—which is true enough, and bad enough without 
exaggerating it further. The Council also based an argument upon Article 
24 which, if accepted as stated, would eliminate need for any other provisions 
in the Charter with regard to peace and security.** This disingenuous argu- 
ment can not be upheld, for the Council must act within the limits of au- 
thority given it by the Charter and Article 24 itself, in paragraph two, 
limits the Council not only to Purposes and Principles, but to “‘the specific 
powers granted . . . in Chapters VI, VII, VIII and XII.” And if, as was 
suggested in the Council debates, settlement is to be brought about in 
conformity with the principles of justice and international law, this should 
surely include respect for the Charter itself. The position taken by states 
in the Committee of Experts and in the Council on this question was the 
same as that taken in the voting on the Iranian appeal, a fact which lends 
further weight to the charge that political factors prevailed, rather than 
respect for the provisions of the Charter.*® 

In attempting to meet the difficulty in this fashion, the members of the 
Security Council were doubtless actuated by a laudable desire to prove that 
it could act effectively, and to show that small states could confidently look 
to it for protection. Commentators have excitedly proclaimed that upon 
this test of the ability of the Security Council to control Russia hinges the 
future of the United Nations. In evaluating such emotions and such 
charges, there should be borne in mind, first, that respect for the Charter 
is essential to the success of a system founded upon it and, second that it may 
be, politically or otherwise, as important to be fair to a large state as to be 
fair toa small one. If errors were committed in the making of the Charter, 
they are not best remedied by further errors, and especially if these are such 
as to give cause for suspicion as to their motives. 

Assuming, for the purposes of this discussion, that it was desirable to 
protect Iran as against the Soviet Union, it is believed that it would have 
been better to follow the procedures of the Charter, either (1) by referring 
the matter back to the parties without the use of words which implied 
judgment without trial on the part of the Security Council—on the as- 
sumption that nothing could be done because of the veto, and that since 
this was true nothing was to be gained by increasing friction between mem- 
bers; or (2) by proceeding to a decision that the matter was a dispute (or 
situation) under Article 34, and then, with proper jurisdiction, rendering 


* The quotation from the Committee of Experts with regard to this point is given at 
note 60, above. 

Said Mr. Gromyko: “The members of the Committee, as is evident, have conscien- 
tiously carried out the instructions of their chiefs, the members of the Security Council. 
The difference of opinion in the Committee followed the same line as in the Security Coun- 
cil.” Journal, p. 586 (No. 30). 
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such verdict or making such recommendations as the Council might be able 
under the Charter. The latter is believed to be the preferable procedure. 

With regard to the latter procedure, however, the issue of the veto was 
almost certain to arise. It is an issue which will inevitably have to be faced 
at some time; and Soviet psychology would perhaps respect the United 
Nations more if it should make a fair fight on this issue than if it should seek 
to condemn the Soviet Union in the eyes of the world without proper con- 
sideration of evidence and by phrases carrying hidden meaning. With 
regard to the veto, it can logically be argued that since “no individual 
member of the Council can alone prevent consideration and discussion by 
the Council of a dispute or situation brought to its attention” no one 
member could prevent determination that a dispute exists—otherwise, how 
could there be a dispute, to be considered and discussed? The ‘‘chain of 
events”’ mentioned in the next paragraph of the voting formula “begins 
when the Council decides to make an investigation . . . ,” and uncertain 
phraseology which does not make clear whether the chain of events begins 
with the decision, or after it; but the last proviso, ‘for abstention from 
voting by parties to a dispute,’’ would seem to indicate a prior decision that 
a dispute exists—otherwise, the parties to the dispute would not be known. 

Whatever the logic of this confused situation may be, the issue of the 
veto in decisions under Article 34 must ultimately be faced and the sooner 
this is done the better it will be for the reputation of the United Nations. 
If it is the Soviet Government and its attitude or its rights under the Charter 
which are feared its opposition could be as effective in the one situation as 
in the other;’° and if there is to be a showdown it should be upon the more 
important issue. An open fight, on an understandable issue, should leave 
her less suspicious, even if defeated, than she would be if she felt that the 
Charter had been misused to her disadvantage.” If the Charter, or pro- 
cedures under the Charter, need to be strengthened, they should be strength- 
ened openly. 

Nevertheless progress will not be stayed, and should no solution be found 
in this direction, and should the present deadlock and uncertainty continue, 
there is little doubt that some means, perhaps the current procedure of the 
Security Council, will be found to escape them. There can be no proper 
settlement of disputes so long as a disputant can block settlement. The 
veto was a mistake from the beginning. If it can not be adjusted to allow 


7 The absentation of the Soviet delegate from meetings of the Council, and the con- 
sequent grave questions as to the effect of such absence upon the voting procedure, is an 
example of the way in which this opposition could be shown. 

71 It is important that the Soviet Union remain in the UN, and it is more probable that she 
would withdraw because of illegal use of the Charter against her, confirming further her 
suspicion that the UN is being organized against her, than upon a decision against her upon 
a formal interpretation of the voting procedure. If the community of nations opposed her 
with regard to the veto, it is not believed that she would withdraw; her position is too dis- 
advantageous for that. 
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more effective settlement of disputes efforts to circumvent it must be 
approved.”. 


7 ‘The matter stands at present in so confused a condition that if the present text of the 
voting procedure stands without amendment steps should be taken to secure the opinion of 
the International Court of Justice on the question of interpretation involved. 

“But the simple, and preferable, course is to make sure by amendment that the vetois 
clearly inapplicable to any decision of the Security Council under the section dealing with 
the peaceful adjustment of disputes.” Report by the Australian Delegates, Annex O 
(Mr. Evatt), p. 89. 


QUESTIONS OF GUERRILLA WARFARE IN THE LAW OF WAR} 


By I. P. Trarnin* 


The Law of War 


The history of war knows no such brigandage, fanaticism, or such 
craftiness as the German fascist usurpers practiced from the moment of their 
attack upon the peoples of other states. The rules and customs relating to 
the conduct of war, recognized by all civilized peoples, were rejected and 
trampled under foot by these usurpers. These rules and customs relating 
to the conduct of war, put together in the course of many centuries, have 
received the title ‘“‘the law of war’’ and constitute an inseparable part of 
international law. 

As early as the dawn of capitalism, together with the development of 
manufacturing and trade, and together with the growth of international 
economic relations, there began to be heard with increasing strength a voice 
calling for making war less barbarous and cruel, less destructive and ruinous. 
In consequence, especially during the nineteenth century, jurists stated that 
in society, to protect which the so-called ‘‘ government of laws”’ exists, every- 
one is equal, and the power of the state belongs ‘‘neither to the rich nor to 
the poor”’ but to “‘all the citizens.’’ In view of this fact, they explained, in 
the international arena force must be exercised in the interest not of individ- 
ual states but of all states, which are declared to be formally ‘equal before 
the law.” But since states are independent and do not have over them a 
superior master who could adjudicate between them in the event of conflict, 
they decide their conflicts themselves with theirown weapons. The function 
of war is often identified with the function of a court, before which each state 
appears independently with the right to bring suit. ‘‘The parties” are not 
peoples but states or, to be more accurate, governments. It is clear that 
such a purely legalistic interpretation of the law of warisabsurd. It discards 
even those motives which were established as early as Grotius as the basis 
for considering war justified. Because of the fact that in the last analysis the 
strongest party is found to be “right”’ as a result of ‘‘trial by arms” and not 
the party which defends the just cause, war cannot be compared to a trial in 
court. 

The development of economic relations and communication between 
individual countries led to the broadening of international agreements. These 


t Translated by Dr. John N. Hazard from original published in Jzvestiya Akademii Nauk, 
S.S.S.R., Otdelenie ekonomiki i prava, No. 4 (1945). Republished by permission. 
* Academician; Director, Institute of Law, USSR Academy of Sciences. 
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circumstances gave rise to the bourgeois pacifists, who explained that with 
the development of an international law, which was recognized by all states, 
conflicts would be regulated by peaceful means, without wars or bloodshed, 
in accordance with law, and that states themselves would become obedient 
followers of international rules which would be discussed and published by 
international gatherings (conferences, congresses, etc.). In accordance with 
such regulation by law the interests of states would be peacefully delimited 
and put in “equilibrium.” This idea arose as early as the seventeenth 
century. 

The irregular development of capitalism constantly upset the ‘‘equilib- 
rium,’’ which was preserved by independent groups of Great Powers after 
imperialism developed. Manifestations of this “equilibrium” before the 
First World War were the Triple Alliance (Germany, Austria-Hungary, and 
Italy) on one side and the Triple Entente (England, France and Russia) on 
the other side. Conflicts between them were very sharp. The struggle was 
intensified for the division of the world and for world hegemony. Wars 
became more frequent in view of this fact and became “‘a lawful method”’ of 
deciding international conflicts, ‘‘a method which may not have been lawful 
in a juridical sense, but which was lawful in substance.’’! 

Under these circumstances the question of the just or unjust character of 
wars almost ceased to be discussed in the literature of international law, 
which limited itself with respect to war to questions concerning the method 
of conducting hostilities, and concerning the rules of warfare so as to “‘human- 
them. 

Strong-armed action, which reactionary governments introduced into 
the field of international law, frequently found its ideological screen in the 
works of certain jurists who raised the question: is international law really 
law? These voices often recited the same thing about law in general. They 
said that since positive law within the state can alone constitute norms of 
law and since the state is the sole creator of law, therefore one cannot speak 
of law in international relations where there is no supreme state apparatus. 
One can speak only of customs, rules of international morals, courtesy, etc. 

Of course there is such a thing as international law, and it exists today. 
Even a great and powerful state cannot appear in the international arena 
without taking into consideration some of the rules (on questions relating to 
railroads, the telegraph, navigation, struggles against epidemics, etc.) which 
are called forth by the logic of developing economic relationships. 

The conclusion must be drawn from contemporary international relations 
that the existence of law cannot be denied and attention should be directed 
to a clarification of what that law represents, what constitutes its economic 
base, and the interests and wishes of what class or group within that class 
are reflected in that law. 


‘Interview of Stalin with the President of the American newspaper combine, the “ Scripps- 
Howard Newspapers,” Roy Howard. 
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International Conferences on Guerrilla Warfare 


International conferences dedicated to the codification of the laws and 
customs of war, called together most frequently after the beginning of the 
second half of the nineteenth century,” could not ignore questions relating to 
the initiative of the people in time of war in the form of hostile uprisings, 
guerrilla warfare, etc. 

War is the extension of the internal policy of the states involved, being 
characterized by the use of arms. The experience of war in the first seventy- 
five years of the nineteenth century and the growing activity of the masses 
in political life put before the governments the necessity of discussing the 
question of ‘‘normalizing”’ the method of conducting wars. 

What are the norms of the law of war? 

They consist of rules which are the summation of the customs which have 
established them. The customs themselves, even if they are not themselves 
written down as rules, have the same binding force as the written norms. 

The norms constituting ‘‘the laws of war’ embrace not all established 
rules, but only the primary ones. 

The norms constituting ‘“‘the laws of war’’ concern questions relating to 
(1) definition of the persons who may be recognized as combatant; (2) the 
means which may be used to do injury to an enemy; (3) conduct of belliger- 
ents with respect to the wounded, the sick, and the dead; (4) their conduct 
with respect to prisoners of war; (5) relationships of the belligerents to the 
nen-combatant population and the position of private property; and (6) the 
means by which the laws and rules of war can be enforced. 

The general thought set forth in these rules is that only those actions and 
that military damage (to persons or property) is permitted which is necessary 
to make the enemy put down his arms with a minimum of human casualties 
and of material losses. 

International conferences, establishing these rules, have had great im- 
portance in international law: For example, the St. Petersburgh declaration 
of November 29, 1868, to the effect that the only aim which a state may seek 
in war is the weakening of the armed might of the enemy. The Brussels 
Conference of 1874 and the Hague Conventions of 1899 and 1907 started 
from these principles. 

Some writers, working on the question of war and the law of war, have 
stated that in a century of general military service and the unusual develop- 
ment of technique one must consider the people’s war a relic of the past. 
At the same time they sharply narrow the conception of ‘‘a people’s war” 
itself. In their opinion war must be carried on only by the state. The 
people, who are outside the regular army, which is given the task by the state 
of conducting the war, must remain in the role of mute witnesses of the war. 

? Between 1815 and 1910, that is during a period of 95 years, there were 148 different 


international meetings. Ten of these were held during the first half of the nineteenth 
century, and ninety in the first ten years of the twentieth century. 
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‘‘A people’s war” is understood by them to be one in which is manifested 
the personal initiative of citizens who carry on a struggle at their own risk, 
apart from the state. Such personal initiative of the people—expressed 
under conditions in which the government is increasingly set off against 
the people—is thought by some authors to be harmful, bringing anarchy 
into the affair of war. Thus one of the best known of the lawyers of Tsarist 
Russia and its representative at the international conferences in Brussels 
(1874) and the Hague (1899), F. Martens, wrote: ‘‘It is not hard to stir the 
people up to oppose the enemy, but it is not easy to direct its aroused forces 
and to oblige it to subordinate itself to the orders of the government. In 
the majority of cases people’s wars lead to complete anarchy, which is equally 
undesirable for the state which is attacked and the attacker.’’* 

Writers on international law have generally understood ‘‘armed forces”’ 
to be the regular army—whether professional or developed on the principle 
of a militia—authorized by the state to carry on war. These armies are 
composed of combatants and enjoy the protection of the laws of war. 

Non-combatants are of two categories: the first category comprises those 
individuals who do not take direct part in the battles, even though they 
accompany the army. These are the representatives of the supply services, 
the disciplinary services, and the administrative services. In accordance 
with the declaration of the Hague Conventions of July 29, 1899, and October 
18, 1907, they have the rights of prisoners of war if they are taken prisoner. 
Likewise the correspondents of newspapers, contractors, etc., if they are cap- 
tured by the enemy and the latter finds it necessary to detain them, have the 
rights of prisoners of war if they have credentials from the staff of the army 
which they are accompanying. The medical-sanitary personnel is placed 
in a special category, which, according to the Geneva Conventions of August 
22, 1864, and July 6, 1906, must have special privileges. 

A second category of non-combatants is the category about which we are 
speaking in this instance—persons from the civilian population, or the 
people. 

Various writers, in discussing the laws of war, have emphasized the fact 
that a state fights only against a state and those of its organical parts which 

*F. Martens, Contemporary International Law, 1896, p. 523. Another well-known Russian 
lawyer, N. Korkunov, wrote against this statement of Martens, as follows: “Mr. Martens 
bases his thought upon two arguments as to the nature of war and the uselessness of defense 
by the people. He argues that war is a relationship between states, the legal organ and 
representative of the state is the government and only the government. Therefore, only 
the governments’ troops can be enemies under the law. Professor Martens overlooks the 
fact that a war takes on the character of a people’s war only when these troops are inadequate. 
The lack of power in a government is not always the same thing as the lack of power in a 
state, and it would be strange to contend that a population having enough power to preserve 
its independence has no right to do so, and, on the contrary, a powerless government is 
required to forbid it to defend itself. Can we think seriously that such requests have been 


carried out at anytime by anybody?” (“International Law,’ a lecture given at the Military 
Juridical Academy named for N. Korkunov, p. 229.) 
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are Officially recognized. Every person who voluntarily takes up arms, even 
for patriotic motives, is a private person, and, consequently, does not come 
under the customs and rules of warfare. Just as not everyone can assume 
within a state the role of a government organ, but only those authorized by 
the state, so also in foreign relations only a person named for the purpose by 
the state may be recognized as a combatant. 

This formal-legalistic point of view of many writers in international law 
has discarded the democratic principle of the people’s initiative, and looks 
upon the state as a sort of self-sufficient entity, even in such an important 
question for the people as the defense of the fatherland. The commander of 
the army of the enemy in the event of capturing noncombatants may refuse 
to recognize that the rights of prisoners of war apply to them. 

A noncombatant in an occupied territory is guaranteed personal inviola- 
bility and inviolability of his property. This does not take into account 
that in moral relationships a noncombatant finds his patriotic feeling insulted, 
subjected to the very mockery of the enemy trampling upon his native soil. 

From time to time a voice is heard to say, for example, that there may bea 
general levy, but only on condition that it is subordinate to the staff of the 
regular army. In this event they have in mind only a general levy in terri- 
tory unoccupied by the enemy. Even the draft of the American jurist, 
Lieber, developed in 1863, at the request of President Lincoln during the 
Civil War in the United States, was not free of these formal-legalistic preju- 
dices. One must take into consideration that the leaders of the North 
thought at the beginning that the decision in the conflict might be reached 
by peaceful Constitutional means. They thought that all measures should 
be taken to return to the bosom of the Union the troops which, because of the 
machinations of the Secretary of War, Floyd, had been thrown against the 
South even before the conflict. The right of guerrilla warfare in the ‘“In- 
structions of 1863 for the government of the armies of the United States in 
the Field,” drafted by Lieber was recognized only for members of the 
regular army. 

Article 81 of these instructions reads: 

‘* Partisans are soldiers armed and wearing the uniforms of their army, 
but belonging to a corps which acts detached from the main body for the 
purpose of making inroads into the territory occupied by the enemy. 
If captured, they are entitled to all the privileges of the prisoner of war.” 

The North thought, moreover, that guerrillas from the civilian population, 
fighting for the interests of the South, might turn out to be the most deeply 
rooted slave owners and plantation owners, who inspired the struggle of the 
army against the North. Therefore in Lieber’s code especially severe 
punishment was provided for them. Article 82 of Lieber’s code stated that 
the rights of prisoners of war did not extend to persons who were not a part of 
the regular military formations. Article 83 stated that scouts or individual 
soldiers dressed in civilian clothes were subject to the death penalty if cap- 
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tured. Article 85 did not recognize the rights of prisoners of war as extend- 
ing to persons rebelling against the occupiers (they bore in mind that the 
North would be the occupier), even if the government itself called on them to 
revolt. 

All of these articles became dead letters since guerrilla bands of negroes 
and poor whites were formed after the Emancipation Proclamation and 
fought against the Southern slaveowners and planters and not against the 
North. Itis natural that these guerrilla bands in the heart of the South were 
supported by the North. They were really guerrilla troops of the North. 

The question of guerrilla warfare was decided in these circumstances not 
by Lieber’s code but by the course of events. 

It must be emphasized that the Southern plantation owners were not in a 
position to bring together any very important gurerilla bands for action 
against the Northerners because of the nature of their aims, which were 
directed against the masses of the people. This was one of the reasons for 
the defeat of the South. Engels, foreseeing this defeat, remarked in a letter 
to Marx on May 23, 1862, that the Southerners might have supported them- 
selves longer by means of guerrilla warfare but that the population of the 
South was opposed to the war. 

And in such a soil (asked Engels) is it reasonable to expect guerrilla 
warfare? _I, of course, foresee the possibility that after the decisive defeat 
of the Southern armies their White trash will try to build up something 
of the kind but I am too thoroughly convinced of the bourgeois character 
of the planters to imagine even for a moment that this will turn them 
into violent supporters of the Union. Assoon as their brigandage begins, 
the planters will prepare to meet the Yankees with outstretched arms.* 

It is also thought that the question of who is to be included in the category 
of combatants is an internal affair of each state. They may be conscripted 
under a general military conscription law of the state, or they may be volun- 
teers. They may be mercenaries or even foreigners. But only members of 
the regular army, in the opinion of many writers on international law, may 
enjoy the rights set forth in the laws and customs of war. 

It is true that states have not always endorsed these eustoms and rules. 
Germany has especially distinguished herself in this connection. As early 
as the war of 1870-1871 Germany applied cruel measures, forbidden by the 
rules and customs of war. The Germans even then avenged themselves in a 
barbarous way on the local population who were suspected of taking part in 
the struggle as guerrillas or their accomplices. 

Engels wrote: 


Everything was done systematically and in accordance with orders: 
they would surround a doomed village, lead out the inhabitants, con- 
fiscate the provisions and burn down the houses, and real or suspected 
culprits would be taken before a court martial where a half dozen bullets 
awaited them, without delay and without question. 


‘ Marx and Engels, Collected Works (Russian Edition), Vol. 23, p. 75. 
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Today, in 1870, there are hardly enough statements that this is a law- 
ful way of conducting war and that interference of the civilian popula- 
tion or of persons not recognized officially as soldiers may be put down 
with fire and the sword just as if it were banditry. This might all have 
been done in the time of Louis XIV or Frederick II, when war was 
conducted solely between armies, but, beginning with the American war 
of independence and coming right up to the Civil War in America, the 
participation of the population in war became the rule and not the ex- 
ception both in Europe and in America. 

Everywhere that a people permitted its subjugation only because its 
army was not able to provide opposition it has been treated with general 
scorn, as a nation of people in loincloths; and everywhere that the 
people carried on guerrilla warfare energetically the enemy very quickly 
was convinced that it was impossible to be governed by the ancient 
code of blood and fire.® 


In the war of 1870-1871 the Germans applied cruel measures even to 
foreign volunteers, who were found in the regular French army, especially 
the members of the Garibaldi corps. 

Garibaldi in his memoirs wrote that after conclusion of the peace it was 
necessary to open negotiations with the Prussians in view of the Bordeaux 
Government’s armistice order, establishing a demarcation line, and other fea- 
tures: ‘General Barden, my chief of staff, several times went to the camp of the 
enemy for this purpose. But we were not granted an armistice because we 
were not considered to be regular troops.’ ® 

When Bismarck made his announcement of the taking prisoner of the 
Garibaldi corps, numbering 13,000 persons, he said: ‘13,000 riflemen— 
which are not even Frenchmen—have been taken prisoner. Why have they 
not already been shot?”’ Bismarck expressed vexation at their having asked 
his opinion.’ 

The experiences of the Franco-Prussian War of 1870-1871 raised the ques- 
tion of the fate of volunteers from the peaceful population who had taken up 
arms in defense of the fatherland. This question flared up at the Brussels 
Conference, called on the initiative of the Russian Government. 

In the Russian circular of April 17, 1874, constituting an invitation to the 
participants in the conference, it was said: 

The more there develops at the present time a solidarity destined to 
bring peoples closer together and to unite them, as members of the general 
family, the more, on the other hand their military organization has the 
task of giving their conflict the character of a struggle between armed 
nations, the more necessary it becomes to define more precisely than has 
been the case up to now the laws and customs consistent with the state 
of war so that its consequences may be limited and its distress reduced 
in so far as this is possible and desirable. 

In view of this objective it is necessary by means of concerted action 


5 Same, Vol. 13, p. 174. 

6 Giuseppe Garibaldi, My Memoirs, 1931, p. 193. 

7 Busch, Graf Bismark und seine Leute, cited in F. Martens, Vostochnaya Voina i Bryussel- 
skaya Konferentsiya, 1879, p. 672. 
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to establish rules which must be obligatory for the governments them- 
selves as well as for the armies, on the basis of the most complete 
mutuality. 

From the very beginning of the Brussels Conference’ it was recognized that 
the population of a state is divided into three categories by virtue of its 
position in time of war: (1) the regular army, (2) irregular military units or 
armed forces, which on the invasion of the enemy had not yet had time to 
organize themselves into a regular army, and (3) peaceful civil society. 

The most extensive conflict was raised by the question of extending the 
laws of war to the irregular units and to members of the civil population taking 
part in military activities. The question of the right of a population to self- 
defense in occupied territories was raised with particular sharpness. A 
difference of opinion arose on this question between representatives of states 
with a militia or semi-militia system (such as Switzerland, Belgium, etc.) 
and representatives of great military powers such as Germany. 

What were the arguments of those who opposed recognition of the rights of 
peoples to self-defense against an aggressor? Some argued that recogni- 
tion of the right to self-defense in a population would be retrogression to 
barbarism, to that period when war was conducted “‘by all against all.’ 
Another argument which was a formal legalistic one was that legal right is 
always linked with some state authority or other. As soon as the former 
state authority no longer exists in the occupied territories, then the legal 
right which is linked with it loses force. 

Legal right is thus deprived of its real substance. The people are con- 
sidered as non-participating spectators, who can be deprived of their 
nationality, fatherland, and so on. 

Some representatives of democratic states with militia systems argued 
against these abstract principles. Yielding to them, the Brussels Declara- 
tion of 1874 stated in Article 9: 


The laws, rights and duties of war are applicable not only to the army, 
but likewise to militia and corps of volunteers complying with the fol- 
lowing conditions: (1) That they have at their head a person responsible 
for his subordinates; (2) That they wear some settled distinctive badge 
recognizable at a distance; (3) That they carry arms openly; and (4) 
That in their operation they conform to the laws and customs of war. 
In those countries where the militia form the whole or part of the army 
they shall be included under the denomination of “‘army.’’® 


It is evident from this statement that not only members of the regular 
army but also general levies and detachments of volunteers, under which 


® The Brussels Conference sat from July 15 to August 15, 1874. It was a conference 
solely of European governments (15). There were 32 delegates, of whom 18 were military 
men, 10 diplomats and 4 jurists. Russia was represented by Baron Jomini, Major General 
Leer, and Professor of Law Martens. Germany was represented by Major General Voigts- 
Rhetz, Major General Leonrod, Major Baron Welck, Baron Soden, and Professor Bluntschli. 
*See Martens, above, note 7. 
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guerrillas are usually included, are in the group of persons having the right 
of defense under the laws of war. Since volunteers may be found in the 
regular army and in general levies, they did not think it necessary to create 
special rules for them. This declaration specially stipulates in relation to 
them that in countries with the militia system general levies have the same 
rights as armies. 

Furthermore Article 10 of the Brussels Declaration, also yielding in some 
measure to states with the militia system, said: 

The population of a nonoccupied territory, who, on the approach of 
the enemy, of their own accord take up arms to resist the invading 
troops without having had time to organize themselves in conformity 
with Article I, shall be considered as belligerents, if they respect the laws 
and customs of war. 

It is characteristic that in Article 10 the categorical requirement of open 
bearing of arms, which the German militarists demanded, is not advanced. 
On the other hand the same Article 10 has the indispensable requirement 
that the laws and customs of war be observed. 

Moreover, there was introduced at the Brussels Conference a draft of an 
article (46) in the following form: “‘ Persons from the local population of an 
area in which the authority of the enemy is already established, who rebel 
against it with arms in hand may be brought before a court and are not con- 
sidered as prisoners of war.’’ This was directed against guerrillas and was 
the subject of a sharp protest from the representatives of Belgium, Switzer- 
land, and Holland. The representative of Belgium, M. Lambermont, said: 

If citizens are to be punished for the sole reason that, in risking their 
life, they wished to defend their country, on the post where they are to be 
shot they should find the article of the treaty, signed by their govern- 
ment, condemning them to death in advance. 

As a result of the opposition of the representatives of the small powers the 
draft of the article was withdrawn without ceremony. This was explained 
in law by the fact that occupation does not yet give the right to possession 
of the occupied territory. The Manual of the Institute of International 
Law, approved on September 9, 1880, drafted on the basis of the declaration 
of the Brussels Conference on the laws and customs of war, said: 

No invaded territory is regarded as conquered until the end of the war; 
until that time the occupant exercises in such territory only de facto power, 
essentially provisional in character. If the population of the occupied 
territory rises in insurrection the eccupant may take measures of re- 
pression, but it must not refuse the rights of prisoners to the insur- 
rectionists. 

In the declaration of the Brussels Conference nothing is said about pre- 
venting insurrection in the region occupied by the aggressor. This only 
emphasizes the fact that the Brussels Conference did not think that the right 
to self-defense of a people against an aggressor need be considered a crime, 
subject to punishment from the point of view of international law. 


QUESTIONS OF GUERRILLA WARFARD IN THE LAW OF WAR 543 


The Brussels Conference says nothing (not even by way of a reminder) 
about the necessity for general levies (and one must think of guerrillas) of 
obtaining the government’s approval of their taking part in the war, i.e., 
what the Germans demanded in 1870-1871. The Brussels Conference thus 
did not forbid guerrilla warfare. Moreover (and this can relate to guerrillas) 
the Brussels Conference stated: ‘“‘The population and those who are fighting 
remain under the protection and influence of international law, so long as 
they adhere to the customs, laws of mankind, and demands of social con- 
science established among civilized peoples.” 

The Brussels Conference, although not going into detail, insisted upon 
the preservation of the ‘“‘customs and laws of mankind and the demands of 
social conscience,”’ among which love of and supreme devotion to the father- 
land and readiness to defend it with all permissible means, have throughout 
history been considered the highest form of social conscience, persons per- 
forming this duty to their fatherland having been celebrated in song as heroes 
in the literature of all centuries.!° 

The Brussels Conference proceeded not only along the line of strengthen- 
ing the laws concerning combatants but also along the line of attempting to 
reduce the cruelty of war. In consequence, in the concluding part of the 
Protocol, executed on August 27, 1874, the participants stated that in the 
rules which had been worked out 

war, being thus regulated, would involve less suffering, would be 
less liable to those aggravations produced by uncertainty, unforeseen 
events, and the passions excited by the struggle; it would tend more 
surely to that which should be its final object, viz., the reéstablishment 


of good relations, and a more solid and lasting peace between the bel- 
ligerent states." 


The Brussels Conference did not, thus, establish concrete rules relating 
to the question of the forces taking part in war, but concentrated attention 
on the task of bringing a war to its speediest conclusion. It was supposed 
that every state would discuss further the Brussels Declaration and would 
ratify it. 

But, as has already been noted, the Declaration met an unsympathetic re- 
action from countries with a militia system. Among these were the compli- 
cations arising in the Balkans beginning in 1875 (the insurrection in Bosnia 
and Hertzegovina in 1875; the Serbo-Turkish war of 1876; the Russo-Turkish 
war of 1877-1878) which occupied the attention of the great European States. 


1° L. N. Tolstoi in War and Peace, in connection with the popular resistance of 1812 writes, 
“Tt is thanks to this people, who were unlike the French in 1813 who had saluted in accord- 
ance with all the rules of art and had tendered the sword by its hilt, graciously and politely 
handing it to the magnanimous conqueror, and it is thanks to this people which at the minute 
of trial, without asking how others in such circumstances acted correctly, with simplicity 
and ease raised the first club which came to hand and struck with it until in its soul the feel- 
ing of outrage and revenge had been replaced by contempt and compassion.” 

" Cited in Martens, above, note 7, supplement, p. 35. 
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The Declaration of the Brussels Conference, which was the first serious 
attempt to define laws compulsory for all,” was not ratified. It must be 
noted, however, that Russia not only took notice of the decisions of the Con- 
ference but also made them the basis of the rules applied during the Russo- 
Turkish War.* The Order of the Governing Senate stated in this connection 
on May 12, 1877: 

XII. In view of the mitigation of the events of the war, and in order 
to bring these into accord as much as possible and on the basis of mutual- 
ity with the demands of the love of mankind, the military command will 
not fail to conform in their orders to the general spirit of the bases set 
forth in the Brussels Conference of 1874, to the extent to which they 
are applied by Turkey and in accordance with the general aim of the 


present war. 
* * * * * 


The question of the right of a people to self-defense against an aggressor 
was raised again twenty-five years after the Brussels Conference at the first 
Hague Peace Conference of 1899." 

This Conference, in the conception of those who initiated it, largely Russia, 
was to discuss the question of suspending the growth of armaments, the 
question of arbitration, and the codification of the laws and customs of war. 

It must be noted that even the idea of a conference was received in an 
unfriendly manner by reactionary circles in Germany, but under the weight 
of public opinion Germany itself could not refuse to take part in the con- 
ference, although much was done to hinder the adoption of many important 
progressive decisions. 

In particular, in connection with the suspension of the growth of arma- 
ments, which were weighing heavily on the budgets of all countries, the 
Russian draft of the agreement proposed: 

(1) A mutual undertaking to the effect that during a five year period the 
size of the army in the mother country would not be increased. 


12 Some international agreements on specific questions began to be reached at the end of 
the 18th century. Thus in 1780 there was published the “Act of Armed Neutrality” which 
established freedom of navigation for neutral vessels, except for contraband, conditions of 
legality of a blockade. In 1800 there were added to this Act the rules relating to search 
of vessels suspected of transporting contraband. In 1856 the Paris Declaration on the law 
of the sea not only affirmed the Acts of 1780 and 1800 but added a declaration on the aboli- 
tion of letters of marque. In 1864 there was concluded the ‘Geneva Convention concerning 
soldiers wounded on the field of battle.” In 1868 the Petersburgh declaration was published 
“On the abolition of the use of explosive and incendiary bullets.” 

8 The Brussels Declaration is set forth in its essential parts in the French Manuel de drow 
international a l’usage des officiers de l’armée de terre. 

“Jn addition to the European powers there were invited the U.S.A., Mexico, Brazil, 
China, Japan, Persia, and Siam. Brazil refused to partake in the conference, on the 
grounds that she had already anticipated the objective of the conference, having reduced the 
quantity of her armaments and having included in her constitution an article concerning 
compulsory arbitration. Other American Republics, except for those named, were not 
invited. 
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(2) In the event of acceptance of this mutual undertaking there would be 
established for each country a definite number of troops, not including 
colonial troops. 

(3) During a five year period the current level of the military budgets 
would not be exceeded. 

The major opponent of the Russian proposal, which would have lessened 
the tax burden on the peoples of all states, was Germany. Her representa- 
tive Gross-von-Schwartzhoff descended upon the Russian proposals as 
follows: 

I do not believe that among my honorable colleagues there is even one 
who would permit his state, his government, to act in the interests of the 
inevitable and certain ruin of his fatherland. I do not have authority to 
speak in the name of my honorable colleagues. Yet, as to what concerns 
Germany I must encourage her friends and dispel all doubt. The 
German people is not weighted down by the burden of taxation, it is not 
going toward a precipice, it is not threatened with exhaustion and ruin. 
On the contrary, the public and private wealth of Germany is constantly 
increasing, the well-being and standard of life of her population grows 
from year to year. That which is linked to these questions—the 
question of compulsory military service—Germany looks upon not as 
an unbearable burden but as a sacred patriotic duty, on which rests her 
existence, her flowering, and her future." 


The German colonel simply lied when he said that taxes did not oppress the 
German people. It is enough to note that the increase of taxes in Germany 
proceeded in the following manner: 


Year Taxes per head For each mark of 
of population direct taxes there 
(sn marks) were indirect taxes 
(in marks) 
(Prussia) 1879 * 9.99 1.36 
1878 17.14 1.63 
1906 34.21 2.94 


The choleric reactionary representative of Germany perverted in this 
manner the Russian proposals, which related not to the abolition of compul- 
sory military service but to maintaining a definite level of the army and ex- 
penditures for it during a period of five years. But the German militarist, 
who considered the “flowering and future” of Germany dependent upon the 
increase in her armed forces, was already conceiving new military depreda- 
tions. Therefore he tried to kill (and did kill'*) not only these Russian 
proposals but also other proposals relating to compulsory arbitration. 

In the commission discussing the question of arbitration the German rep- 
resentatives—Professor of Law Zorn and Count Muenster—stated that in 
accordance with the instructions of the Minister of Foreign Affairs, Von 

a <a Internationale de Paix, Netherlands Ministry of Foreign Affairs. 

tc- ir. 
% The Conference declared that the Russian draft required further study. 
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Biilow, of June 16, 1899, Germany was in general opposed to the creation of 
an agency of arbitration. The preliminary reasoning showed that in the 
first place Germany was not convinced of the possibility of obtaining an 
objective decision from the proposed court. In the second place the norms 
which could serve as the basis for a decision of the court were not worked out. 
This reasoning produced such an unfavorable impression and so disclosed the 
secret ideas of the German militarists that Professor Zorn hastened to Berlin 
to ask Von Biilow to agree, if only for appearance’s sake, to some form of 
arbitration. Von Biilow in his note to the Kaiser of June 21, 1899, under the 
pressure of world public opinion, was forced to ask consent to adherence to 
the decision on arbitration. But, having given formal consent, Germany 
inserted the condition which made arbitration optional. 

Under the influence of Germany, of Austria-Hungary, which was supported 
by her, and of some other countries, arbitration was recognized as not being 
compulsory but only an optional institution.!” 

The reactionary tendencies which Germany showed in connection with the 
questions of international law were evident to an even sharper degree in the 
discussion of the question of the laws and customs of war, in particular in 
connection with the question of guerrilla troops. 

With regard to the subject discussed in this article, the major interest is 
to be found in the debates which appeared at the Congress around the ques- 
tion of the right of insurrection against an aggressor on the part of the popu- 
lation of occupied regions. The debates on this question in the subcom- 
mittee were opened by the representative of Belgium, Beernaert. 

It is true that Belgium enjoyed formally guaranteed neutrality. 

But what (asked Beernaert) would happen if one of the guaranteeing 
powers in spite of everything intruded upon the country? A small 
country, which Belgium is, may be occupied in two days and her army 
may render itself helpless, locked in Antwerp. In such a serious situa- 
tion, how could the Belgians be relieved of their obligation to their 
country, how could one drive from their minds the idea, which is equiva- 
lent to a counsel, that it would be better not to take part in opposition to 
the enemy? 

What was said of Belgium was pertinent to all small countries, whose 
representatives feelingly referred to the speech of Beernaert. The speech of 
the representative of Great Britain, Ardagh, was also important. He said 


17 The eminent German military writer, General von Bernhard, wrote in 1912: “ Arbi- 
tration treaties are especially disastrous for a people which is developing and has not yet 
achieved the peak of its political and national development, which has to give attention to 
the expansion of its power in order to perform its cultural tasks. 

“Every arbitration tribunal inevitably bases its work on a given political situation, which 
contemporary law recognizes, and any change, even the most necessary, on which all con- 
tracting parties do not agree is looked upon as a violation of law. By means of this impedi- 
ment to every progressive change a legal position is created which could easily conflict with 
the development of relations which already exist in fact and block the expansion of the power 
of a virile state in the interests of a culturally weak state doomed to decadence.” 
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with relation to the article concerning the right of a population to insur- 
rection, ‘‘ Nothing in this article must be understood as an attempt to reduce 
or destroy the right belonging to the population of countries subjected to 
invasion to do their duty—to show the interventionists the most energetic 
patriotic opposition with all permissible means.” 

Thus, under the influence of public opinion there appeared not only rep- 
resentatives of the masses but eminent government and military officials 
such as Beernaert, a former Minister of Belgium, and Ardagh, a Major 
General of the English army. 

The representative of Russia—Martens—also appeared with a declara- 
tion. He had taken an active part in the work of the Brussels Conference of 
1874. Martens stated: 

Heroic nations, just as individual heroes, stand on the side of law and 
rights in general. One cannot accuse the conference of wanting to create 
legal limits to patriotism. The question is one of working out rules of 
international law for those who wish to take part in the struggle on a 
legal basis. 

It must be remarked that Martens did not bring clarity to this question, 
dividing defenders of the fatherland into those who take part in the struggle 
“‘on a legal basis’’ and those heroes who “‘stand on the side of law and rights 
in general.’’ 

The representative of Switzerland, Kunzle, followed Martens. He said 
that the draft article stating what must fall under the protection of the laws 
of war strengthens the position that has arisen from the experience of pre- 
vious wars. A step forward must be taken. Those who come forward to 
defend their fatherland because of love of it must not be punished. This is 
especially important for Switzerland. That is why he supported the pro- 
posal of the representative of Great Britain. ‘‘ Repression must not be 
applied to the population of occupied territory for open armed resistance to 
the interventionists. ”’ 

In his subsequent speech Martens emphasized that neither the Brussels 
nor the Hague drafts had in view imposing a prohibition on the display of 
patriotism and heroism which springs from it. Martens said: “‘The task 
is simpler— saving the life and property of weak and defenseless people, but 
by no means to hamper the struggle of heroes and patriots.” 

We have intentionally dwelt upon the speeches set forth above to show 
how they differed from the speeches of the representative of Germany, Gross- 
von-Schwartzhoff, who, taking a sharply opposed position, stated that 
patriots, desirous of fighting for their fatherland, could enlist in the regular 
army. He demanded that every proposal should be denied which was 
directed to giving to the population of occupied regions the right of opposing 
the aggressor. He also cynically supported his “conclusions”’ with “‘human- 
itarian considerations.” He said, 


If they talk so much here about humanity, I must remind you that 
soldiers are also people and have the right to a human approach them- 
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selves. If soldiers, after unusual strain, after long marches and battles, 
stop at a village to rest, they must be assured that the peaceful popula- 
tion will not suddenly turn out to be their violent enemies. 


The heirs of this ‘apostle of humanity,” considerate of the “‘rest’’ of the 
soldiers, in this last war killed children when they cried and interfered with 
their sleep. 

In this way two conflicting positions were denoted. Since the proposal 
of the representatives of Great Britain and Switzerland met with the sym- 
pathy of the representatives of the small states, a delicate situation was 
created. The question was raised as to whether along with the draft articles 
they should vote separately on the proposal of Great Britain, since Martens 
said that it did not differ from the draft articles. The representative of 
France tried to reconcile the parties. Finally they agreed to the draft 
articles as interpreted by Martens. It was ordered that this interpretation 
of Martens be included not only in the Protocol but also be reflected in the 
introductory part of the resolution on the laws and customs of war. 

Thus, the Hague Convention in the main confirmed what had been worked 
out in the Brussels Conference.'* It passed over in silence the question of the 
right of populations in the occupied regions to insurrection. But the com- 
mentary of most participants confirmed that it did not forbid the showing of 
patriotism and heroism in occupied regions. 

The Hague Convention was signed by the representatives of all powers ex- 
cept Switzerland and China. It was ratified by all powers (26), except 
Turkey, Sweden and Norway. Germany signed the Protocol of ratification 
on September 4, 1900. But the signature of Germany bore a doubly formal 
character. In this matter the German militarists did not reckon with the 
resolutions of international conferences, but violated them ruthlessly. In- 
dividual influential representatives of the militarists even emphatically 
manifested their disregard for the international obligations of Germany. 
Right after the Brussels Conference, in December, 1880, General Field 
Marshal Count Moltke wrote in a letter to the jurist Bluntschli: 

I cannot agree in any way with the St. Petersburgh declaration that in 
war one must conduct oneself in accordance with the principle of ‘“‘weak- 
ening the power of theenemy’”’. Not one of the memorized paragraphs 
will convince a soldier that he must look upon a disorganized population, 
with whieh he is not certain either day or night of keeping his life, as an 
equal enemy.!® 

18 The Declaration in its basic points comes to the following: “Article 1. The laws, rights 
and duties of war apply not only to armies, but also to militia and volunteer corps fulfilling 
the following conditions: (1) To be commanded by a person responsible for his subordinates; 
(2) To have a fixed distinctive emblem recognizable at a distance; (3) To carry arms openly; 
and (4) To conduct their operations in accordance with the laws and customs of war. In 
countries where militia or volunteer corps constitute the army, or form part of it, they are 
included under the denomination ‘army.’ 

“Article2. The population of a territory which has not been occupied who, on the enemy's 
approach, spontaneously take up arms to resist the invading troops without having had time 
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It followed from this approach that bloody repression had to be carried 
out by the Germans under the leadership of this very Moltke in 1870-1871 
against troops springing to arms to defend their fatherland. The German 
militarists then put forward their “theory” of ‘military expediency,” 
“Kriegsraison,” which was inconsistent with international declarations. 

The American instructions on the laws and customs of war in 1863 also 
treated of ‘military necessity.”’ Lieber, in Article 14 of his code noted that 
“‘military necessity, as understood by modern civilized nations, consists in 
the necessity of those measures which are indispensable for securing the ends 
of the war, and lawful according to the modern law and usages of war.”’ As 
if it were not the whole sense of compiling laws and rules of war to harmonize 
military convenience and necessity as much as possible with humanitarian 
principles. 

The German militarists approached this question in a different way. It 
must be noted that the top of the German military clique—der Grosse 
Generalstab (Great General Staff)—could not be controlled by the Reich- 
stag. This was a military clique, based upon Junker and wealthy bourgeois 
circles, which exercised influence on the course of both internal and external 
policy. At the request of this military clique the Kaiser on December 28, 
1899, i.e., five months after the first Hague Conference, published an order 
charging the German militarists to avenge themselves on foreigners resisting 
Germanarms. According to Article 18 of the order guerrilla troops could be 
shot simply on the order of commanders. A simplified field court could act 
only as a dramatization of “‘legality.”’ 

Mocking the laws and customs of war adopted by the Hague Conference 
the German General Staff in its manual published in 1902, entitled ‘‘ Military 
Customs of Land Warfare, ’’ criticized sharply the so-called sentimentality of 
the 18th and 19th centuries as contrary to the nature of war and positively 
dangerous for contemporary officers. 


In past centuries (said the leaders of the German General Staff) intel- 
lect was under the strong influence of humanitarian points of view, often 
reflected in sentimentality or in delicate and sensitivedreaming. There- 
fore there was no shortage of efforts to influence the development of 
military customs in a spirit directly contrary to the very nature of war 
and its final objective. There will likely be similar attempts, and even 
no shortage of them, the more so since such efforts have achieved moral 
recognition in some declarations of the Geneva Convention and the 
Brussels and Hague Conferences . . . War, when conducted energeti- 
cally cannot be directed solely against combatants of the enemy state 


to organize themselves in accordance with Article 1, shall be regarded as belligerent if they 
carry arms openly and if they respect the laws and customs of war. 

“Article 3. The armed forces of the belligerent parties may consist of combatants and 
non-combatants. In case of capture by the enemy both have a right to be treated as 
prisoners of war.” 

* Bluntschli, Gesammelte kleine Schriften, Bd. II, p. 273. 
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and its fortified points. On the contrary, it will and must attempt also 
to destroy all spiritual and material sources of the enemy for carrying 
on war. 

International conferences start from the principle that military activities 
commence after a warning has been given. Germany committed herself to 
this rule, but her military leaders base their actions on other premises. She 
has demonstrated that anything is permitted which accords with the objec- 
tive of law and that the Hague Convention and other international agree- 
ments on the law of war are applied only ‘‘so long as they do not conflict with 
military necessity.”’ 

Hitler did not have to go far for examples. German reactionary cliques 
always supported the barbarian theories of ‘‘exceptional law”’ (Notrecht), 
‘“‘military necessity”’ (Kriegsraison), that “‘necessity knows no law,” and 
soon. Double dealing and treachery have commonly been the method of 
the German imperialists and their General Staff. 

* * * * * 


The Second Hague Conference of 1907 again met with the opposition of 
Germany, holding a reactionary and anti-popular position, especially with 
respect to the question of disarmament and the question of the laws and rules 
of war. Even before the Conference Germany categorically came out 
against discussion of disarmament. She was supported by Austria-Hungary 
and Japan. Chancellor Von Biilow on April 30, 1907, stated from the trib- 
une of the Reichstag, ‘‘ A decision on the question of disarmament, even if it 
were not dangerous, is not now necessary. If the Powers expecting positive 
results from the discussion of the question nevertheless insist upon it they 
will discuss the question alone,’’ (that is, without Germany). 

The representatives of Germany spoke against cumpulsory arbitration at 
the Second Hague Conference. In view of this opposition the Second Hague 
Conference adopted nothing new, and with relationship to the question of 
guerrilla troops, in the main, merely repeated the former declarations of the 
Brussels and First Hague Conferences. Article 1 of the Hague Convention 
of 1907 said: 

The High Contracting Parties shall issue instructions to their armed 
land forces, which shall be in conformity with the Regulations respect- 


ing the Laws and Customs of War on Land, annexed to the present 
Convention. 


The German militarists systematically violated this proposition, often 
on the ground that all details could not be anticipated by the Convention, 
even though this question had been examined by the Hague Conference.”° 


20In the introduction to the Hague Convention it is said, “It has not, however, been 
found possible at present to concert regulations covering all the circumstances which occur in 
practice. On the other hand, it could not be intended by the High Contracting Parties that 
the unforeseen cases should, in the absence of a written undertaking, be left to the arbitrary 
judgment of military Commanders. Until a more complete code of the laws of war has been 
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These violations assumed a particularly barbarous character from the 
beginning of the war of 1914-1918. The Germans won hatred in the occupied 
countries. Every protest of the population against cruel oppression was 
considered by them to be guerrilla warfare. Guerrilla troops seemed to 
them to be everywhere like a mirage. They burned the ancient Belgian city 
of Louvain solely as vengeance for mythical “guerrilla attacks.”” When 
German cruelty aroused protests even in neutral countries, William II sent, 
on September 8, 1914, a hypocritical telegram to the President of the United 
States in which it was said: 

My heart bleeds with the thought of the measures I must take. But 
in the presence of the brutal acts of the Belgian population I see myself 
forced to turn to the strictest measures to punish the guilty and sow 
terror among the blood-thirsty population, in order to put a stop to 
continued killing and horrors. 

In summarizing all the discussions and declarations in the question of 
extending to non-combatants the norm of the laws of war, the following may 
be said: 

1. The Brussels Conference, as well as the two subsequent Hague Con- 
ferences, put the observance of the laws and customs of war in first place. 
This became a compulsory condition. No one could justify himself with 
any arguments, if he violated these most important conditions. 

2. There appeared against the representatives of the democratic states, 
speaking for the right of a people to oppose an aggressor, in large measure 
at that time representatives of the Kaiser’s Germany and of the ragged 
Austro-Hungarian monarchy. 

3. A people’s insurrection against an aggressor was not forbidden by 
any categorical declaration. Even Christian Meurer, a Professor fawning 
before the Kaiser in his book, ‘‘The Law of War of the Hague Conference,” 
recognized in connection with a people’s insurrection in occupied territories 
only that in Brussels and at The Hague it had not received its final answer. 
“Some states,’’ he wrote, “will refer to the Hague speeches . . . others to 
the text of the Convention.” ”! 

Meurer’s “lack of clarity” springs from the fact that, having examined 
much material, he, as a protagonist of the interests of German imperialism, 
could not, however, openly recognize the right of peoples to defense against 


an aggressor. 
* * * * * 


The Soviet state from the moment of its appearance has striven to establish 
by means of treaties peaceful businesslike relations with other states. The 


issued, the High Contracting Parties deem it expedient to declare that in cases not included 
in the Regulations adopted by them, the inhabitants and the belligerents remain under the 
protection and the rule of the principles of international law, as they result from the usages 
established among civilized peoples, from the laws of humanity, and the dictates of the 
public conscience.”’ 

* Christian Meurer, Das Kriegsrecht der Haagen konferenz, 1907, p. 111. 
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Soviet state has rejected attempts to make her adhere to coérced treaties. At 
the same time Lenin emphasized that, “‘all points in which are included good 
neighborly conditions and economic agreements we accept with joy, we can- 
not resist them.”’ ” 

Every state tries to introduce into international law those principles 
which it supports within the country. The foreign policy of the Soviet state 
has been an extension of its internal policy. The Soviet state from the time 
of its first steps renounced annexation and indemnity, special privileges in 
other countries (Iran, China). It has come out against imperialist coercion, 
against aggression, for disarmament, for democratic principles of equality, 
independence and sovereignty of a state—principles incorporated in the 
Soviet Constitution. And, naturally, the Soviet Union recognizes the 
right of every people to defend its freedom, honor, and independence by all 
methods. 

Of course the mutual desire and interest of both countries are necessary 
for codperative relations to exist. The basis for collaboration of two eco- 
nomic systems in the international arena has been (1) non-interference of 
one government in the internal affairs of another government, (2) the ex- 
istence of mutual interests in the business of economic and political collab- 
oration. In all international action in which representatives of the Soviet 
Union take part, they try to defend all that is in the interests of the people, 
in an analogous way to that in which the bolsheviks in their time under 
conditions of capitalism tried to defend internal reforms, which was good 
from the point of view of the interests of the working men, even though it 
was not basic and decisive in the conduct of the struggle. 

Aiming at such an agreement, the USSR has gone forth to meet every 
proposal which could hold back war. For that very reason the USSR joined 
the League of Nations (September 18, 1934) which then seemed to be a 
“hillock”? which one could catch hold of in preventing war. It is also 
natural that the USSR recognized all laws and customs of war, since they 
were directed toward the humanization of war and has insisted on their 
observance. The USSR has thought that from the point of view of inter- 
national law belligerent states have no right to use any and every form and 
method of war, but only those which are not forbidden by international 
agreements (conventions). The USSR has adhered to all proposals which 
could mitigate the consequences of destructive wars, the main weight of 
which falls on the mass of the people. 

It is impossible not to recognize that some conventions are already out 


% Lenin, Collected Works, 1932 (Russian edition), Vol. 22, p. 18. 

*% The USSR once offered for discussion by the powers a draft of a proposal for complete 
disarmament. After its rejection, the USSR offered a draft of a proposal for partial limita- 
tion of armaments (1927-1932), it signed the Kellogg Pact for the outlawry of war (1928), 
put it into effect with certain western neighbors ahead of its general effective date and con- 
cluded non-aggression pacts with several states. 
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of date, that they do not conform to new armaments and new forms and 
methods of war. When the conventions were concluded aviation and tanks 
were not as developed as they are now and they had never known of para- 
chute descents or magnetic mines. They did not use in the current manner 
a “fifth column” and did not utilize so widely propaganda as a means of 
conducting war. At that time even economic warfare was not applied as 
extensively as now. There was also no such economic exploitation of 
occupied regions with infringement of the rights of private property. But 
all progressive mankind even now holds to the basic humanitarian principles 
of international law, believing that all the new superstructure of law must 
not infringe upon it. 

What is meant by the observance of the rules and laws of war? This is 
the humanitarian relationship to prisoners of war, inviolability of the rights 
of the peaceful population, non-application of crafty methods (not to be 
confused with military ruses), forbidding of pillaging, etc. 

The Hague Convention has already established a large number of pro- 
hibitions: for example, it says that it is forbidden to use poison or poisoned 
weapons, commit a crafty murder of the enemy, kill the wounded or the 
disarmed, announce that mercy will not be shown the enemy, use arms and 
methods which cause unnecessary suffering, use uniforms of other countries, 
rob a peaceful population, deprive a peaceful population of rights which they 
formerly enjoyed, violate the rights and honor of the family, use citizens and 
prisoners of war for the struggle against their own fatherland, destroy un- 
defended cities and historical monuments, and so on. 

All of this was rejected by the fascists as the notes of V. M. Molotov and 
the reports of the Extraordinary State Commission have demonstrated. 
The Hitlerites in their own country destroyed the remnants of democratic 
rights which the people still had. In place of law the Hitlerites brought to 
Germany the unlimited arbitrary administration of the “leader.” The 
methods of crafty administration which were applied within the country were 
transferred into the field of international relations by the Hitlerites. The 
foreign policy of German fascism was the policy of treachery and bloody 
aggression in relations with other peoples. 

The Hitlerites appeared in the historical arena in an epoch when it was 
impossible to proceed without a supporting point among the masses. In 
order to create at least the appearance of this, the fascists played on the 
lowest instincts of the dregs of society and on the retarded strata of the 
population. In doing this, of course, they tried in all ways to mask their 
rapacious objectives by fraud and demagogy. For the very purpose of 
defrauding the masses the fascists put into circulation the illiterate ‘“‘theory’”’ 
that the historical fate of peoples was clearly defined by race, that there could 
not be equality of races, and that there were ‘‘superior’’ and “‘inferior”’ 
races. 

The teaching of Marxism-Leninism about war demands that the approach 
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to every war be historical, that is, that one take into consideration the 
historical period in which the war broke out, its economic background, in 
whose interests and for the sake of what it was fought. Only such an ap- 
proach provides the opportunity to determine whether a given war is 
justified,—corresponding to the interests of the masses of the people, — 
or whether it is a war of aggrandizement, conducted in the interests of a 
clique of enslavers and oppressors. History knows of not a few examples 
when broad masses of the people were implicated in the war by means of 
fraud or compulsion, but such a war was not a people’s war because of its 
objectives. 

A truly people’s war is one for the basic interests of the people, for its 
rights, honor, freedom, and independence. Such a war is a justifiable war, in 
contradistinction to an unjustifiable war, that is, a war directed to the seizure 
of foreign territories, to the enslavement and subjugation of peoples, to the 
destruction of their independence as a state. In such a war the people try to 
defend themselves and their interests, especially when the fate of their 
native land and the question of its independence and freedom is at stake. 
The people’s war against Hitlerism was the most sacred of wars in which the 
people have tried to defend themselves from attempts to annihilate them. 

Conditiens of mutuality are generally recognized in international law. 
Since there has been no supreme agency to pass upon questions concerning 
the correctness of the application of law, each state has responded to viola- 
tions of law by adopting measures of reprisal. Failure on the part of one 
belligerent to carry out the rules of warfare gives the other belligerent the 
right in turn to refuse to observe these rules and to seek means of defense 
appropriate to the newly created situation. The democratic countries 
responded to the fascist bombing of cities by bombing German industrial 
centers. If the Hitlerites had used gas the democratic powers would have 
had no other course but to answer with the same measures. The demo- 
cratic countries, however, would never have murdered children and used 
other heinous fascist methods of conducting war as the Hitlerites did. 

The crafty and treacherous enemy, using methods of prevarication, 
forgery, and demagogy, sometimes clung to international law in order to 
mask his objectives of brigandage. The Hitlerites attempted to deal with 
guerrilla troops in this manner. In Hitler’s order of August 17, 1938, 
relating to guerrilla activities, it was stated that on the basis of the ‘‘rules of 
international law” every person could be condemned to death if he did not 
belong to the armed forces of the enemy and did not have visible distinguish- 
ing marks recognized by international law; who carried on warfare with 
weapons or other means or possessed such weapons with the intention of 
using them against the German or allied (Hitlerite) armed forces, or who 
killed members of these forces; or who carried on activities which, under the 
laws of war, could be carried on only by armed forces, dressed in the ap- 
propriate uniform. 


Bat 
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To think of the Hitlerites as “‘interpreters’’ of international law! 
In accordance with the very substance of international law respect for 
the laws and customs of war must lie at the base of activity of every army. 
When this basic condition was not adhered to, when the Hitlerites fell upon 
each state with treacherous violation of international law on the commence- 
ment of military operations, when the Hitlerites from the very first steps of 
aggression resorted to robbery and murder, forbidden by international law, 
then what importance could be given to the attempt of the Hitlerites to cling 
to any rule of international law, while at the same time perverting it, and 
wildly and scoffingly violating the very substance of international law? 

During the war arguing with Hitlerites about law was equivalent to 
exhorting hyenas. Now Hitlerism has been thrown in the dust. But in 
some countries there are still adherents of the ‘‘doctrine” of the Prusso- 
Hitlerite militarists, seeking to make allowances for the Hitlerite brutality. 
Hitlerite agitation was counted on to supply ‘“‘arguments”’ to the pro- 
Hitlerites in other countries. Thanks to this the Hitlerites in the field of 
international law and especially with relation to the law of war attempted to 
screen their bloody arbitrary action with “legal” argument, on which we 
shall stop a moment. ; 

First of all as to the military uniform.” 

This was the beloved “‘argument”’ of the Prussian militarists, which was 
also used by the Hitlerites. A mania for uniforms was always a distinctive 
feature of Prussian militarism. Frederick II (‘‘the Great”), who was 
glorified by the Hitlerites, advanced uniforms in his time to the most 
extreme limits, dressing his soldiers in buckles, braids, and such sort of 
theatrical flashiness. Such a uniform was intended to create an even 
greater barrier between soldiers and the people. The Prusso-Frederick 
“spirit,’’ having become embedded in the army, cultivated scorn for civilians 
and their clothes. The soldier’s uniform actually hid the internal emptiness 
of the soldier. 

The Hitlerites, in their turn, began with the proposition that they might 
lure the unemployed into the Storm Troops by the free distribution of brown 

™* Lieber, who demanded in his code that uniforms be worn in order to obtain recognition 
of belligerents by combatants had to admit that the absence of a uniform in the event of a 
general uprising was not an excuse to exact punishment: “There are actually cases when the 
absence of a uniform can be taken as serious prima facie evidence against the captured enemy, 
but one must remember that uniform clothing is impossible in a general uprising and that 
there are cases when regular soldiers are left without uniforms at least for an appreciable 
period. I have seen prisoners, captured at Fort Donaldson: They had no uniforms. It is 
true that they were dressed in almost similar clothes but these were similar to the clothes of 
the local village inhabitants. We, however, conducted ourselves with respect to them as 


with prisoners of war and even very indulgently.” (Lieber, On guerrillas and guerrilla parties, 
1882, p. 15.) 

At the Brussels Conference of 1874 the Belgian delegate, Lambremon, found it impossible 
to demand that a population, rising at a moment of danger to defend the fatherland, should 
think of supplying itself with distinctive markings. 
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uniforms. In educating the ten-year-olds with race vanity they began to 
dress these children in the uniform of the “Hitler Youth.” It goes without 
saying that every active Hitlerite in Germany would have been unthinkable 
without his brown uniform. If such a person had been in a position of 
responsible authority, then every anti-fascist would have been dressed in an 
ignominious uniform, as was evidenced by the distinguishing marks for 
Poles, Jews, and others in occupied regions. If such a person had been in a 
position of responsible authority, all people would have gone around with 
numbers on collars, as was done in many temporarily occupied regions. 

Even the Hitlerites had to recognize that militia and volunteer troops did 
not always have the opportunity to acquire uniforms. It is true that they 
recognized this only for unoccupied regions. But logic indicates how much 
more difficult it was to obtain uniforms in occupied regions. The Hitlerites 
feared the people mortally. They therefore wanted to have against them- 
selves a regular army, and, according to their explanation, the people had to 
stand silently on the side. The cynicism of this request is clear if one takes 
into account that the “total war’’ conducted by the Hitlerites was directed 
not only against the armies of the enemy but also against the peaceful 
population, its life and property. 

It is relevant to remark at this point that in their time, when the Germans 
were defending their independence in the struggle with the French, the 
Prussian King, Frederick William III, born in Engels’ opinion “‘to be a 
corporal to see whether each soldier’s buttons were in order” *%* emphasized 
in his order of April 21, 1813, issued at the insistence of the German patriots 
of that period, that the struggle of the general levies (landsturm)” is the 
legal defense of the people, that the most decisive struggle is the best since 
it serves a sacred and just cause (Article 7). The order appealed for the 
development of guerrilla warfare and its methods of struggle. Hestated that 
the landsturm had neither military uniform nor distinctive marks. More- 
over, the order warned that the landsturmers would be recognized by the 
enemy because of their clothes, and the enemy could apply punishment to 
them (Article 13). The order advised against the use of any distinguishing 
marks, to aid the position of German guerrilla troops in the enemy’s rear. 
It is true that this was an unimportant fleeting moment in the history of 
Germany at the beginning of the 19th century, since the government quickly 
decided to reject the ‘‘enthusiasm of the people” and to stand on the soil of 
the “spirit of Frederick”’ in scorning the people. 

Engels wrote 


To permit the people itself to carry on the struggle apart from orders 
of the King would have been completely at odds with the Prussian spirit. 
Therefore the formation of the Landsturm was postponed until the 


% Marx and Engels, Vol. 5, p. 12. 
% Hitler tried to dramatize the ‘‘ Volkssturm.”’ 
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moment when the King should demand it, but the King never issued 
such a demand.?? 


It would, of course, be entirely incorrect to belittle the importance of the 
uniform in the structure of war. Discipline and both military and sanitary 
conditions require it. Simplicity, modesty, and lightness are principles of 
the Soviet military uniform. For the Prussian militarists and the Hitlerites 
the military uniform has been not only an organizational requirement, but 
one of the means to embed in the soldier a herd feeling in place of that of 
the civilian. Schedrin in his time ridiculed the efforts of the Prussian 
militarists to conceal their character as brigands by their external appearance. 
In speaking of the Prussian officer, which in his external appearance seems 
to say to every one, ‘‘I am a hero,” Schedrin wrote, 


It seems to me that if he said in place of this, ‘‘I am a robber and now 
I shall begin to beat you,’’ it would be easier forme... It is true 
that the wisest thing would be if they put such heroes under lock and key 
because this would unbind the arms of plain people and at the same time 
give the country a chance to use these arms fruitfully.”* 


The substance of international law is in this very thing, keeping such 
“heroes’’ under lock and key. 

It is appropriate to remark, however, that in the declarations of both 
the Brussels and the Hague Conferences, identifying marks visible from afar 
were spoken of in connection with other conditions of which something will 
be said below. In the second place, the declarations of these Conferences 
by no means had in view making defense of the fatherland conditional upon 
the presence of distinguishing marks. The position of countries with 
militia systems at international conferences speaks clearly enough on this 
subject. At the first Hague Conference even the representative of Ger- 
many, Von Schwartzhof, recognized that a distinguishing mark need be only 
in a special armband. In the third place, all former international declara- 
tions on the uniform were drawn up at a time when war was reflected largely 
in direct military skirmishes, when the uniform was very gay, striking the 
eye, since this gave the opportunity to distinguish it more easily from 
others. Today with the development of artillery, shooting from a great 
distance, with the development of aviation and other contemporary weapons 
of war, all states try to make their armies less noticeable, and dress them in 
protective colors. The whole gist, for example, of the grey-green German 
soldier’s uniform lies in this, to make the soldier less noticeable, to mask him. 
Even in the war of 1870-1871 the Germans demanded that the uniform of 
the “‘franc-tireur”’ be distinguished from that of a sharp shooter at a distance 
of a rifle shot, or at a distance of not less than a kilometer. The Germans 
themselves in the last war tried by means of the color of the uniform and the 


27 F, Engels, Remarks on War, 1941, (Russian edition), p. 178. 
*8 Saltikov-Schedrin, Collected Works (Russian edition), Vol. 14, p. 105, 
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maximum camouflage to make their soldiers indistinguishable at a distance 
of from three hundred to five hundred paces. 

The unconditional requirement of a uniform for guerrilla troops is not 
supported even by simple military logic. The conditions of guerrilla war- 
fare are unusual. Guerrilla troops attack suddenly, by surprise. Could a 
uniform or distinguishing marks prevent surprise, which is the principal 
method of guerrilla warfare? What importance does a uniform have when 
guerrilla troops meet with the enemy at close range? The intention and 
activity of the guerrillas would be obvious even without a uniform. 

To link the right of the people to defend its native land and its honor to a 
uniform would be to carry the question of defense to an absurdity. Pa- 
triotism is not packed only in a military uniform, just as it is impossible 
for the activities of the spontaneous hurricane to be set forth in the rules of a 
meteorological observatory. 

Marx in his letter to Engels of September 2, 1870, has already ironically 
said, ‘‘The declaration that no one has the right to defend his ‘fatherland’ 
except one who wears a uniform rings true.” ?° 

What must those people do who, being subjected to attack, either because 
of limitations on their military budget or for other reasons have had no 
chance to prepare large supplies of uniforms? Shall they renounce arms and 
submissively subordinate themselves to the conditions of slavery established 
by the usurpers? That would clearly be absurd. 

The opponents of defense by the people, including the Hitlerites, have 
further required that a person responsible for their actions be in command 
of the guerrilla troops. Guerrillas are distributed in ‘unorganized bands.”’ 
They seem to represent arbitrary action since they have no organization in 
real war but group themselves arbitrarily as they wish into groups, and this 
would seem not to guarantee conformity to the rules of war by the guerrillas. 

Such arguments are directed against the very substance of a war of the 
people. Guerrilla warfare, when it is developed, is organized, embracing 
broad masses of the people. Guerrilla troops are broken down into small 
groups only for convenience. These small groups defend with systematic 
consistency the interests of the people, which are the same as the interests of 
the state under Soviet conditions. In view of this the question whether the 
guerrilla troops have authority from the government or not loses force. 
History shows examples where the government, responsive to the interests 
of the people, appeals to the masses in a moment of military danger with a 
call to carry on guerrilla warfare. If they have often been unable to carry 
this to its ultimate conclusion, it is because the gap between them and the 
people has been too wide, because they were afraid of a people in revolt. 

As to persons who must be at the head of guerrilla troops and be responsible 
for their actions, any one who is the least bit familiar, for example, with 
Soviet guerrilla warfare, knows how high discipline was with Soviet guerrilla 


29 Marx and Engels, Vol. 24, p. 390. 
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warfare and how high was the authority of the commanding officer. Soviet 
guerrilla warfare was created as a fundamental part of the people’s defense 
of their conquests and achievements. It has drawn its experience from the 
history of people’s warfare in the past and, especially, from the grandiose 
experience of the land of the Soviets, which even in the civil war demon- 
strated how competent the people is, as the master of its country and its 
fate. 

In the war for the fatherland Soviet citizens of temporarily occupied 
regions are witnesses to the fact that Hitlerites killed their own unarmed 
people—old people, women and children; how they shamed their wives, 
sisters and mothers; how they destroyed their homes; how they desecrated 
their native soil, mocking national feeling. 

The juridical meaning of ‘‘necessary defense”’ is not treated here as solely 
personal defense. Under the conditions of the Hitlerite occupation necessary 
defense was the moral duty of citizens devoted to their native land and its 
people. In defending themselves Soviet citizens defended society, the 
people. J. V. Stalin has said, 

War with fascist Germany must not be thought of as customary war. 
It is among other things a war of the Soviet people against the German- 
fascist troops. 

Guerrilla troops are the leading people of the formerly occupied regions. 
They fought not only with weapons. They are political fighters, organizers, 
propagandists, agitators. They inspired confidence and cheer in the mass of 
the people, and recruited new fighters for the defense of Soviet statehood. 
Soviet guerrilla warfare was not, therefore, a private matter of volunteer 
guerrilla troops. The Soviet people in defending itself utilized all kinds 
of defense and attack, both in the form of the regular army and in the form 
of guerrilla units. In this fact the popular character of the war against 
fascism was emphasized once more. For this very reason the commands of 
the guerrilla units subordinated their activities to the tasks of the Red Army, 
which is the basic military force of the Soviet state. The commander of 
guerrilla troops answered for his acts to the Soviet people in the person of 
its Red Army and its General Staff. The orders of the Supreme Com- 
mander, Comrade Stalin, directed to the Red Army men, were also directed to 
the men and women who fought as guerrilla troops. There is not and can- 
not be a sharp line between the army and the people in a Soviet country. 

One of the demands of those opposed to the guerrilla movement was that 
weapons be carried openly. This demand appeared, as a rule, when there 
were still no weapons such as those used today, when weapons consisted 
largely of rifles, machine guns and artillery. Now not only the regular army 
but the guerrillas as well use all contemporary weapons, even to tanks and 
aviation. Art consists partly in camouflaging weapons. The Germans 
themselves camouflaged their guns. Military sagacity was directed to this 
end. Today a person would be laughed at who proposed to decamouflage 
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the weapons of contemporary warfare. But such a laughable demand was 
made by the Hitlerites to their enemies. The guerrilla troops set out to 
achieve the objectives which were given, and these never conflicted with 
international law. From the point of view of these objectives, directed 
towards the liberation of their native land, it is entirely immaterial how the 
aggressor is destroyed—by weapons carried openly or concealed. It was 
important that they be destroyed. 

And the last: the Hitlerites demanded that guerrilla troops take the 
norms of international law into account in their activities. Such a demand 
is a dominating one for all defending their freedom, honor and independence. 
It would be superfluous to prove that such a demand on the part of the 
Hitlerites was plain mockery and an outrage to international law. 

The Hitlerites tried to represent guerrilla warfare as improper and un- 
equal. What is “proper warfare” in their opinion? They considered a 
war “proper”? when they with predominant forces under the screen of 
treaties and agreements concluded previously fell upon poorly defended 
countries, such as Norway, Denmark, Greece, Yugoslavia and others. But 
when they met with the powerful rebuff of the people, they spoke of ‘‘im- 
proper war.” 

It is clear to every one that a search must be made not in the field of 
treaties apparently designed to protect international law to find the reason 
for the hatred of reactionary elements, in particular of the Hitlerites, for 
guerrilla troops. The reason must be looked for in the cowardliness of the 
Hitlerites before the people, who have proved that it would never submit to 
foreign oppression. The formal arguments of the Hitlerites were to screen 
the predatory substance of frantic fascism. In Spain in the war of 1936-1939 
foreign volunteers were included in the regular army and wore the ap- 
propriate uniform, bore arms openly, and so on. Nevertheless they were 
mercilessly shot by the Hitler-Mussolini interventionists, because the 
struggle was not one of form but of substance: the fascists were trying to put 
down a powerful republican-demoeratic movement which had settled a 
matter which concerned not only Spaniards, but as Comrade Stalin has 
remarked, a matter for all progressive humanity. On the Soviet-German 
front it was made even clearer that there was no mention made by the 
Hitlerites of adhering to the norms of international law and the law of war, 
but they followed simply the covetous objectives of robbers and marauders, 


* * * * * 


The fatherland war against Hitlerism and its vassals was a living im- 
portant struggle of the people for its self-preservation, for its future. The 
struggle against fascism has flowed into a war of the peoples for national 
liberation and independence, for democracy, for self-preservation from the 
“new order” and its destructive policies. For that very reason guerrilla 
warfare spread widely in Yugoslavia, France, Poland, and elsewhere. 
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It is not by chance that Germany during the period of its recent history 
has hardly known guerrilla warfare. Even during the most trying times of 
the state, as was the case during the war against Napoleon, efforts to broaden 
guerrilla warfare resulted in failure. This is explained by the fact that 
(a) the Prussian regime has always been an enemy of everything loving 
freedom and of the people, (b) Germany became a united state at a late time; 
as late as the Napoleonic war separate German states (Southern) fought on 
the side of Napoleon against the Germans—there was not and could not be 
broad national enthusiasm, (c) later, after the unification of Germany and 
its Prussianization, the ruling Junker upper class created its army as an anti- 
popular aggrandizing army and embedded in the thinking of the masses the 
thought that war would always be carried on on foreign soil. They pounded 
on the lowest instincts of the Germans, convincing them that their well- 
being would depend on the aggrandizing and plundering activities of the 
armies, that every German must prepare himself to be a master on foreign soil. 
The Hitlerites to the very top carried on this ‘“‘education’’ of the masses. 

Fascism and the right of peoples to self-determination are incompatible. 
As experience has shown one cannot speak of law with fascism nor of inter- 
national law in particular. Could one really restrain bloodthirsty plunder- 
ing with norms and rules worked eut for brotherly, peaceful cohabitation of 
peoples? States, protecting the life and well-being of peoples must, there- 
fore, pull out fascism by the roots, since it represents danger for civilization. 

Contemporary international law—and its basic part, the law of war,— 
has developed since the end of the 18th century under the influence of 
democratic principles in which peoples have been interested. Every person 
who violates the established norms of international law must take into 
consideration that he will have against him the public opinion of peoples 
who have never approached the question of law dogmatically, or from a 
formal legalistic point of view. If one speaks of an unjust war, then it will 
not be concealed by any formal legalistic arguments. It will call forth the 
protest of the masses. It is enough to call to mind the relationship of the 
peoples to the interventionists during the civil war of the Soviet peoples in 
1918-1920. 

The right of peoples to defense against aggression is supported by the 
Charter of the United Nations, adopted at San Francisco. Article 51 of this 
document of international law says 

Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a 


Member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security. 


It is clear that this self-defense does not exclude popular guerrilla warfare 
in the rear of an aggressor —a warfare which will be supported by all 
freedom-loving peoples and which will be under the protection of inter- 
national law. And, vice versa, if the inspirer and defender of aggressive 
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war, that is, unjust war, tries to use guerrilla methods of warfare, then such 
‘guerrillas’? cannot be under the protection of international law. 

The war with Germany is over. The Hitler regime has suffered complete 
bankruptcy. The press states, however, that the Hitlerites are still trying 
to preserve underground nests. It is possible that those of the underground 
will attack, using methods of guerrilla warfare. But these will not be 
guerrillas in the sense of current international law, participants in a national 
just war. The principles of international law are directed to the stamping 
out of aggression, which requires first of all, 

to wipe out the Nazi Party, Nazi laws, organizations and institutions, 
remove all Nazi and militarist influences from public office and from the 
cultural and economic life of the German people; and take in harmony 


such other measures in Germany as may be necessary to the future peace 
and safety of the world.” 


Also at the Berlin Conference of the three Powers it was said in the com- 
muniqué (at the beginning of August, 1945): 

German militarism and Nazism will be extirpated and the Allies will 
take in agreement together, now and in the future, the other measures 
necessary to assure that Germany never again will threaten her neighbors 
or the peace of the world. 

The Nazi who appears with arms in his hands (whether openly carried or 
concealed) against the Allied armed forces is a tool of fascist terrorism, an 
enemy of the freedom of peoples and must bear full punishment for his acts. 

Guerrilla warfare is and remains one of the regular forms of the people’s, 


that is, just, war and in this sense it is included in the collection of rules of 
international law directed to the prevention of any type of aggression. 


3° Declaration of the leaders of the three Allied Powers at the Crimea Conference, 
February, 1945. 
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LEGALITY OF GUERRILLA FORCES UNDER THE LAWS OF WAR 
By Lester Nurick and Rocer W. Barrett * 
Introduction 


The possibility of continued resistance by Japanese forces toward the end 
of 1945, contrary to the terms of the surrender agreement by the Japanese 
Government, again raised the problem of the status of guerrillas under the 
laws of war. This problem has arisen during almost every war in modern 
history. It arose at the conclusion of hostilities with Germany when there 
was speculation that some German forces would refuse to abide by the un- 
conditional surrender. Mr. Churchill, in his address announcing the un- 
conditional surrender, said: 


Hostilities will end officially at one minute after midnight tonight, 
Tuesday, the 8th of May, ... 

The Germans are still in places resisting the Russian troops, but 
should they continue to do so after midnight they will of course deprive 
themselves of the protection of the laws of war and will be attacked 
from all quarters by the allied troops.! 


The protection of the laws of war has important practical consequences. 
If guerrillas are not lawful belligerents, their normal military acts, such as 
killing or wounding enemies, possession of arms and other forbidden materiel, 
and destruction of enemy property, would be treated as criminal offenses. 
The laws of land warfare, that branch of international law applicable to the 
problem, are to be found in the written conventions and in customs and 
practices followed by civilized nations. The convention relating to laws 
of war on land, which is known as Hague Convention Number IV of October 
18, 1907,? provides: 


Article 1 


The laws, rights, and duties of war apply not only to armies, but 
also to militia and volunteer corps fulfilling the following conditions: 
1. To be commanded by a person responsible for his subordinates; 
2. To have a fixed distinctive emblem recognizable at a distance; 
3. To carry arms openly; and 
4. To conduct their operations in accordance with the laws and cus- 
toms of war. 


* The authors are both officers in The Judge Advocate General’s Department, U.S. Army, 
but the opinions expressed are their own and not necessarily those of The Judge Advocate 
General or the War Department. 

1 The New York Times, May 9, 1945. 

; ? United States, Treaty Series, No. 539; War Departmert Technical Manual 27-251, pp. 
, 15, 17. 
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In countries where militia or volunteer corps constitute the army, or 
form part of it, they are included under the denomination ‘‘army.”’ 


Article 2 


The inhabitants of a territory which has not been occupied, who, 
on the approach of the enemy, spontaneously take up arms to resist 
the invading troops without having had time to organize themselves 
in accordance with Article 1, shall be regarded as belligerents if they 
carry arms openly and if they espect the laws and customs of war. 


These articles must be read in the light of the Preamble to the Convention 
which provides, in part, as follows 

According to the views of : 1e High Contracting Parties, these pro- 
visions, the wording of which ias been inspired by the desire to dimin- 
ish the evils of war, as far as military requirements permit, are intended 
to serve as a general rule of conduct for the belligerents in their mutual 
relations and in their relatior with the inhabitants. 

It has not, however, been !. und possible at present to concert Regu- 
lations covering all the circum:stances which arise in practice; 

On the other hand, the Hi -h Contracting Parties clearly do not in- 
tend that unforeseen cases st suld, in the absence of a written under- 
taking, be left to the arbitra:. judgment of military commanders. 

Until a more complete coc’ *»f the laws of war has been issued, the 
High Contracting Parties d “1 it expedient to declare that, in cases 
not included in the Regulati \, adopted by them, the inhabitants and 
the belligerents remain unde . ;he protection and the rule of the princi- 
ples of the law of nations, : . they result from the usages established 
among civilized peoples, fro’ the laws of humanity, and the dictates 
of the public conscience. 

They declare that it is in this sense especially that Articles I and II 
of the Regulations adopted must be understood.* 


Articles 1 and 2 of the Hague Regulations were taken, with one unimpor- 
tant change, from Articles 9 and 10 of the Brussels Declaration of 1874. 
The discussions both at the Brussels Conference and at The Hague indicate 
clearly that the qualifications set forth in Articles 1 and 2 were not intended 
to constitute an exclusive definition of those who may be lawful belligerents. 
Indeed, the regulations constitute a compromise of conflicting views and, as 
the Preamble to the Hague Convention expressly states, it was not possible 
“‘to concert Regulations covering all the circumstances which arise in prac- 
tice.’’ As to those cases not covered by the Regulations the Preamble 
states that “inhabitants and the belligerents remain under the protection 
and the rule of the principles of the law of nations, as they result from the 
usages established among civilized peoples, from the laws of humanity, 
and the dictates of the public conscience. . . . it is in this sense especially 
that Articles I and II of the Regulations adopted must be understood.” It 
thus becomes important to consider the precise scope of Articles 1 and 2. 
To do this it is necessary to consider their historical background. 


3 Same, pp. 9, 11. 
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The Brussels Conference 


The representatives of the European powers who met in Brussels in 1874 
to formulate a code of war were divided into two camps, one representing 
the interests of countries with large armies, the other those of Spain, Bel- 
gium, Holland, and Switzerland. Those with the great armies urged that 
the status of lawful belligerency should attach only to organized forces and 
that members of a levée en masse should meet the requirements of other 
combatants.‘ Thus, the original Russia.. project at Brussels included the 
following qualifications for lawful belligerency: 


. . . Armed bands not complying wi h the above-mentioned conditions 
shall not possess the rights of bellige ents; they shall not be considered 
as regular enemies, and in case of aipture shall be proceeded against 
judicially.5 

Individuals belonging to the popumtions of a country in which the 
enemy’s power is already establishe-;, who shall rise in arms against 
—_ may be handed over to justiceojnd are not regarded as prisoners 
OI war. 

Individuals who at one time takexart independently in the opera- 
tions of war, and at another returr:to their pacific occupations, not 
fulfilling generally the conditions ¢ ;paragraphs (a) and (b), do not 
enjoy the rights of belligerents, an tre amenable, in case of capture, 
to military justice.® 


The smaller powers, however, because’ their relatively small organized 
forces, were reluctant to limit in any way, .he right of inhabitants in occu- 
pied territory to rise up and defend their puntry.”?_ As a result of the dis- 
cussions, the negative provisions, excludi:.g from the category of belliger- 
ents all persons not exhibiting certain specified qualifications, were dropped. 
The Declaration, as finally drawn, merely enumerated certain conditions 
under which combatants were to be regarded as lawful and it was expressly 
understood that these conditions were not to be treated as exclusive.* The 
various points of view and the questions left undecided were summarized 
by Baron Lambermont, the Belgian Delegate, as follows: 


As this Article deals only with armies, militia, and corps of volun- 
teers, in short, with bodies of men, the Delegate of Belgium had in- 
quired what would be the fate of a citizen who, acting singly, and in 
an unoccupied part of the country, should commit hostile acts intended, 
for instance, to impede the advance of the enemy. The answer re- 
turned to him was that the Project did not provide for any such special 
cases. It was therefore left understood that the question, whether an 
individual acting under the above-mentioned conditions shall be con- 
sidered as a belligerent or not, is not settled by the Project, and must 


‘Spaight, J. M., War Rights On Land, 1911, pp. 51-53. 
* It was proposed that this qualification be added to Article 9 of the Brussels Declaration, 
which corresponds to Article 1 of the Hague Regulations; Brussels Blue Book, p. 162. 
*Same, at p. 172. 
— note 4, at p. 51; Bordwell, The Law of War Between Belligerents, 1908, p. 106. 
ame. 
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still be governed by the unwritten law of nations. The second question 
relates to risings in an unoccupied part of a country. The first Russian 
text refused the character of belligerents to populations rising in an 
occupied territory; the second, on the contrary, allowed them this 
character on certain conditions. Finally, the Project drawn up by 
the Delegate of Germany did not admit the title of belligerents in 
favour of inhabitants taking up arms in the case in question. These 
texts, after a discussion on the part of several Delegates, have disap- 
peared one after the other, and it is left understood that the question 
whether and under what conditions a population taking up arms to 
resist a hostile army in an occupied territory can claim the rights 
according to belligerents has not been solved by the Project, and, 
like the preceding one, remains subject to the rules of the unwritten law 
of nations.® 


The Hague Regulations 


The question of fixing the qualifications for lawful belligerents which had 
been considered at the Brussels Conference were reconsidered at the Hague 
in 1899.!° General Sir John Ardagh, technical delegate of Great Britain, 
proposed to add to the Regulations the following provision: 


Nothing in this chapter is to be considered as tending to modify or 
suppress the right which a population of an invaded country possesses 
of fulfilling its duty of offering the most energetic national resistance 
to the invaders by every means in its power." 


There was considerable discussion on this proposal. It appears that certain 
of the delegates refrained from pressing it only because of the adoption of a 
declaration (which subsequently became with slight change part of the 
preamble to the Convention) construing Articles 1 and 2 as not being ex- 
clusive. Discussion on the proposal was summarized as follows: 


From a reading of the minutes of the meeting of June 20 it would 
seem that most of the members of the subcommission were of opinion 
that the rule thus formulated added nothing to the declaration which 
Mr. Martens had read at the opening of that meeting. The delegation 
of Switzerland, nevertheless, appeared to attach great importance to 
this additional article and went so far as to suggest that its adhesion 
to Articles 1 and 2 (Brussels 9 and 10) might not be given if the proposal 
of Sir John Ardagh was not adopted. Mr. Kunzli spoke to that effect. 
On the other hand, the technical delegate of Germany, Colonel Gross 
Von Schwarzhoff, emphatically asserted that Article 9 of Brussels 
(now the first article) makes recognition of belligerent status depend 
only on conditions that are very easy to fulfil; he said that there was 
consequently in his view no need of voting for Article 10 (now Article 
2), which also recognizes as belligerents the population of territory that 


® Brussels Blue Book, p. 294. 

1° Fauchille, P., Droit International Public, 1921, Sec. 1152; Scott, J. B. Proceedings of 
The Hague Conferences, pp. 54, 55, 547-553. The Hague Peace Conferences of 1899 and 1907. 

1 Scott, p. 54. 
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is not yet occupied under the sole condition that it respects the laws 
of war; but that he had nevertheless voted for that article in a spirit 
of conciliation. ‘‘At this point, however,’’ said the German delegate 
most emphatically, ‘‘my concessions cease; it is absolutely impossible 
for me to go one step further and follow those who declare for an abso- 
lutely unlimited right of defense.” 

At the end of the debate and in consideration of the declaration 
adopted on motion of Mr. Martens, Sir John Ardagh withdrew his 
motion, for the sake of harmony.” 


The Hague Regulations did not leave the question of belligerent qualifica- 
tions in a very satisfactory state. Spaight declares: 


The very important question of risings in an occupied territory has 
not been legislated for at all, and, as regards unoccupied districts, two 
Articles have been approved which are to some extent mutually de- 
structive. The one—Article I—is designed to meet the views of the 
great Continental Powers who have adopted universal service and who 
look askance at all unorganised resistance. The other—Article II— 
is the tribute of the Conferences to the divine right of national defence. 
One may almost say that the delegates endeavoured to reconcile the 
elements of sheer undiluted militarism and sheer undiluted patriotism 
(if one may so call the view which champions spontaneous, unorganised, 
national resistance), and that the solution has not resulted in a success- 
ful chemical blend." 


He adds, however, that the silence of the Hague Regulations on the question 
of a levée en masse in occupied territory ‘“‘would almost certainly be con- 
strued’’ by the majority of the powers, despite the resolution proposed by 
the British delegate to the Hague in 1899," as warranting the most extreme 
punishment being inflicted on a population which unsuccessfully attempts 
to oust an enemy occupant.” 


Additional Requirement; Necessity for Government of Some Kind 


In addition to the requirements set forth in the Hague Regulations, it is 
also requisite, before the members of a military force are entitled to be 
treated as lawful belligerents, that they serve a political entity which is a 
state de jure or de facto, or which at least exhibits certain indicia of that 
status.'© This additional requirement is a fundamental premise implicit 
in the Hague Regulations; and an individual does not become a lawful com- 
batant under Article 1 thereof merely because he dons a uniform, carries 


: ® Scott, pp. 54, 55. 13 Spaight, War Rights on Land (1922) pp. 54-55. 
i 4 See note 11, above. 16 Spaight, pp. 325, 326. 
id 6 Wheaton, H., Elements of International Law, ed. by Lawrence, T. J., 1863, p. 595; 
Halleck, Jnternational Law and Laws of War, 1861, pp. 386, 387; Lieber, “Guerrilla Parties”’ 
in his Miscellaneous Writings, pp. 281, 282; Spaight, pp. 61, 65, (n. 2); 1937-, Vol. II. 
Oppenheim, L., /nternational Law, ed. by McNair, 1928, Sec. 60; same, ed. by Lauterpacht, 
194-, Sees. 57, 254; Hackworth, G., Digest of International Law, Vol. I, p. 319. 
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arms openly, and is commanded by a person responsible for his subordinates.” 
Thus Gentili, one of the earliest authorities in international law, stated: 


That is to say, the war on both sides must be public and official 
and there must be sovereigns on both sides to direct the war.'® 

He is an enemy who has a state, a senate, a treasury, united and har- 
monious citizens, and some basis for a treaty of peace, should matters 
so shape themselves. Cicero with absolute accuracy applied this 
distinction against the followers of Antony, treating them as brigands; 
while Charles Martel said of the Saracens, that because they roved about 
in great numbers and had leaders, camps, and standards, they were 
none the less brigands, since they had no motive for war. ‘‘It is the 
motive which everywhere renders things effective,’ and our learned 
men also advance this same opinion with regard to those roving Sara- 
cens. Pirates may follow the customs of war, and not those of brigands, 
as Paterculus writes of those against whom Pompey made his campaign; 
yet they do not wage war.!® 


The comments of Westlake, an eminent authority, are also pertinent. He 
states: 


We, therefore, accepting the definition of Grotius in other respects, 
will say that war is the state or condition of governments contending by 
force. 

Whether and how far individuals can be treated as parties to a war is 
a question to be discussed in the sequel, and is not prejudiced by the 
use of the word ‘‘government,’’ as indeed it would not have been by 
the use of the word ‘‘state’’: if they are treated as parties to a war, 
that can only be justly done when there is reason for their being identi- 
fied with their state or government.?° 


Similarly, Oppenheim states: 


Since International Law is a law between States only and exclusively, 
no rules of International Law can exist to prohibit private individuals 
from taking up arms, and committing hostilities against the enemy. 
But private individuals committing such acts do not enjoy the privi- 
leges of members of armed forces, and the enemy has, according to a 
customary rule of International Law, the right to consider, and punish, 
such individuals as war criminals. Hostilities in arms committed by 
private individuals are war crimes, not because they really are viola- 
tions of recognised rules regarding warfare, but because the enemy has 
the right to consider and punish them as acts of illegitimate warfare. 


17 The requirement that combatants serve some kind of government does not mean that 
they must be directly authorized by their government as members of its regular armed forces. a 
The condition stated in Article 1 of the Hague Regulations that lawful combatants must be ry 
commanded by a person responsible for his subordinates is regarded as satisfied without : 
direct state recognition. (British Manual of Military Law, 1929, Amendment 12, par. 22.) 
However, this is merely a recognition of the fact that irregular troops may spontaneously 
arise during a war in which their government is engaged, and does not do away with 
necessity for the existence of the government. 

18 Gentili, A., De Jure Belli Libri Tres, Book I, Chapter III. 

19 Same, Book I, Chapter IV. 

202 Westlake, J., International Law, 1913, (2d Ed.). 


pp. 1, 2. 
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The conflict between praiseworthy patriotism on the part of such indi- 
viduals and the safety of the enemy troops does not allow of any 
solution.#! 


This fundamental concept was recognized by Francis Lieber in his In- 
structions for the Government of the Armies of the United States in the 
Field. Lieber’s code instituted the first official codification of the laws 
of war and served in large measure as the basis for the Brussels code, which, 
in turn, was the basis for the Hague Regulations. The Lieber Code pro- 
vided in part as follows: 


Art. 20. Public war is a state of armed hostility between sovereign 
nations or governments. It is a law and requisite of civilized existence 
that men live in political, continuous societies, forming organized units, 
called states or nations, whose constituents bear, enjoy and suffer, ad- 
vance and retrograde together, in peace and in war. 

Art. 57. So soon as a man is armed by a sovereign government, and 
takes the soldier’s oath of fidelity, he is a belligerent; his killing, wound- 
ing, or other warlike acts, are not individual crimes or offences (italics 
supplied). 

Art. 67. The law of nations allows every sovereign government to 
make war upon another sovereign state, and, therefore, admits of no 
rules or laws different from those of regular warfare, regarding the treat- 
ment of prisoners of war, although they may belong to the army of a 
government which the captor may consider as a wanton and unjust 
assailant. 


The application of these principles to possible factual situations raises 
the basic questions: What is the nature of the political entity which entitles 
its armed forces to the status of lawful combatants? Under what circum- 
stances do they become merely bandits or outlaws? The requirement that 
a lawful belligerent act under some kind of governmental authorization has 
appeared most often in cases concerning so-called guerrilla or irregular 
warfare. At the outset it must be noted that the term “‘guerrilla’’ has 
been subject to much loose characterization and it is used in the literature 
on the subject to include both lawful and unlawful combatants. As is 
pointed out in Oppenheim,” guerrilla war must not be confused with guer- 
rilla tactics. The latter entails hostile activities committed by small bodies 
of soldiers in the rear of the enemy’s lines ‘‘during a real war” and is legal.” 

Illegal guerrilla or irregular warfare may be divided into two principal 
classes; first, where it is conducted by the remnants of the regular forces of a 
government which has surrendered or whose principal forces have been de- 
feated so that there is no longer organized resistance; and second, where it 


"1 Oppenheim, Jnternational Law, 1940 ed., Sec. 254. 
2G. O. No. 100, April 24, 1863. 
*% See Davis, G. B., “Doctor Francis Lieber’s Instructions,’’ in this Journal, Vol. I (1907), 
at pp. 22, 23. 
* Oppenheim, 1928, (4th ed.) Sec. 60. 
*% See G. O. No. 100, April 24, 1863, par. 81; Lieber, as cited, pp. 279, 280, 290, 291. 
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is conducted by individuals or small bands, which do not conduct their 
operations according to the laws of war. These two classes do not consti- 
tute, by any means, precise groups into which all guerrillas or irregulars fall 
and in any particular case they may have the characteristics of both or other 
classes. This article is not concerned with the second class of irregulars. 
Under the 4th clause of Article 1 of the Hague Regulations,”** these irregu- 
lars are unlawful combatants regardless of whether there is an existing gov- 
ernment which is entitled to be treated as a lawful belligerent. 


Historical Precedents 


Let us examine the historical precedents to determine whether there exists 
any customary rule as to the first class of irregulars.** The examples which 
follow are not exhaustive, but they are representative of the practice which 
has been adopted in modern warfare. 


Mexican War 


During the Mexican War, after General Winfield Scott’s victory over the 
Mexican forces at Cerro Gordo on April 18, 1847, warfare by bands of 
guerilleros became the regular means of resistance sanctioned by the Mexican 
Government. As has usually been the case in guerrilla warfare, many 
bands of guerrillas degenerated into little more than murderers and highway 
robbers. They mutilated wounded American soldiers, divided among 
themselves the goods taken from the enemy, and carried on “war without 
pity in every manner imaginable.” 27 On October 6, 1847, Secretary of 
War W. L. Marcy wrote a letter to Scott in which, after referring to the 
termination of the unsuccessful negotiations for peace, he said: 


We have hitherto been far more forbearing than is customary in 
exercising the extreme and even some of the ordinary rights of belliger- 
ents. . . . The guerrilla system which has been resorted to is hardly 
recognized as a legitimate mode of warfare, and should be met with the 
utmost allowable severity.?® 


On December 12, 1847, after first giving a warning to the guerrillas, Scott 
issued General Order Number 372, Headquarters of the Army, Mexico, 
which recited: 


26a Note 2, above. 
2b There are innumerable ways in which combatants can violate the laws of war, many of 
which areset forth in the War Department Rulesof Land Warfare. War Department, Field 
Manual, 1940, pp. 27-10, pars. 345-359. That there are others is recognized in Ex Parte 
Quirin, 317, U. S. 1 (1942). See also G. O. No. 100, April 24, 1863, and at pp. 279, 280. 
*° The customary practice of nations constitutes evidence of international law. See, 
Revised Statutes of the Permanent Court of International Justice, Article 38, which states: 
“The Court shall apply: . . . 2. International custom, as evidence of a general practice 
accepted aslaw.’’ Hudson, M. O., The Permanent Court of International Justice, 1920-1942, 
1943, 677. See also Preamble to Hague Convention Number IV, in note 3, above. 
27 Smith, J. H., The War With Mexico, New York, 1919, Vol. II, pp. 168-169, 421, 423. 
28 Sen. Exec. Doc. No. 52, 30th Cong., Ist Sess. 
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The highways of Mexico, used, or about to be used, by the American 
troops, being still infested, in many parts, by those atrocious bands called 
guertlleros and rancheros, who, under instructions from the late Mexican 
authorities, continue to violate every rule of warfare observed by civi- 
lized nations, it has become necessary—in order to insure vigor and 
uniformity in the pursuit of the evil—to announce to all the views and 
instructions of general headquarters on the subject. . . . 

A council of war may . . . for any flagrant violation of the laws of 
war, condemn to death [such guerillero] . . . on satisfactory proof 
that such prisoner, at the time of capture, actually belonged to any 
party or gang of known robbers or murderers, or had actually com- 
mitted murder or robbery upon any American officer or soldier or 
follower of the American army.?® 


Less than two months after this order was issued, a treaty of peace was 
signed, and went into effect on ratification by the Mexican Senate on May 
25, 1848. 


Mexico, 1865 


In 1865, following the civil war in Mexico between the rival governments 
of the Constitutionalists under Juarez and the Conservatives under Mira- 
mon, and the intervention of the European governments, ‘‘Emperor’’ 
Maximilian of Austria was endorsed in a nominal Mexican plebiscite, at 
the instance of Napoleon III. The forces of Juarez continued to resist 
the French troops, and after defeat in open battle, resorted to guerrilla 
warfare. Although the conduct of the guerrilla warfare was remarkably 
free from the usual excesses, Maximilian issued a decree on October 3, 1865, 
which authorized the court-martial and summary execution of any rebel, 
regardless of his political principles or the nature of his organization, and 
the fining and imprisonment of anyone aiding the rebel cause.*® The im- 
mediate result of this decree was the execution of thousands of Mexican 
patriots, many of whom had surrendered as prisoners of war. The decree 
was denounced in the United States Senate as an ‘inhuman and barbarous 
decree, issued in violation of the laws of war, the rights of the Mexican 
people, and of the civilization of the nineteenth century.” *! The war con- 
tinued until 1867 when Juarez was victorious, largely because of the with- 
drawal by Napoleon of the French troops. Maximilian was captured on 
May 15, 1867, and Juarez was reélected President of Mexico. Maximilian 
was tried by court-martial and executed, after a conviction based largely 
upon the murders resulting from his decree of October 3, 1865. Winthrop, 
in stating his approval of the sentence, said: ‘‘. . . . the soundest, under 
the law of war, of the grounds advanced for the trial and sentence of the so- 
called ‘Emperor’ Maximilian of Mexico, was his decree of October 3, 
1865,”’ 3 


*° General Scott's Orders, 1847-1848, Book 41 14, United States Archives, 
*° Chynoweth, W. H., The Fall of Maximilian, 1872, p. 51. 

* Cong. Globe, 40th Cong., Ist Sess., 1867, 598. 

® Winthrop, W., Military Law and Precedents, 1920, 798, N. 62. 
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United States Civil War 


In the American Civil War, well-known Confederate leaders such as 
Wheeler, Forrest, Morgan, and Mosby carried on war by guerrilla tactics 
independently of the regular operations of the main Confederate armies. 
In April, 1862, the organization of Partisan Rangers was authorized by the 
Confederate Government,* although previously to that time isolated bands 
of men had been recognized by Confederate commanders as soldiers.*4 
Their excesses, or often the excesses committed by others under the protec- 
tion of their name, gave rise to repeated correspondence on the part of the 
opposing generals. On July 3, 1862, when in command of the District of 
West Tennessee, General Grant issued the following order: 


The system of guerrilla warfare now being prosecuted by some troops 
organized under the authority of the so-called Southern Confederacy, 
and others without such authority, being so pernicious to the welfare 
of the community where it is carried on, and it being within the power 
of the communities to suppress this system, it is ordered that wherever 
loss is sustained by the Government, collections shall be made by seizure 
of a sufficient amount of personal property from persons in the im- 
mediate neighborhood sympathizing with the rebellion to remunerate 
the government for all loss and expense of collection. 

Persons acting as guerrillas without organization and without uniform 
to distinguish them from private citizens are not entitled to treatment 
as prisoners of war when caught, and will not receive such treatment.* 


General Sherman gave the following instructions to General Burbridge in 
June 1864, regarding the treatment of guerrillas: 


You may order all your post and district commanders, that guerrillas 
are not soldiers, but wild beasts, unknown to the usage of war. To be 
recognized as soldiers, they must be enlisted, enrolled, officered, uni- 
formed, armed, and equipped by some recognized belligerent power 
and must, if detached from a main army, be of sufficient strength, with 
written orders from some army commander to do some military thing.* 


During the war there were many instances of guerrillas sentenced to death 
for homicide or other acts of violence.*®? 
Lieber’s ‘‘Instructions’’ summarized the Union view as follows: 


81 


Partisans are soldiers armed and wearing the uniform of their army, 
but belonging to a corps which acts detached from the main body for the 
purpose of making inroads into the territory occupied by the enemy. 
If captured, they are entitled to all the privileges of the prisoner of war. 


33 1 Official Records of the War of the Rebellion, Series IV, pp. 1094, 1095. 
*% Winthrop, p. 783, n. 53, 54. 

% 17 Official Records of the War of the Rebellion, Series 1, Part 2, p. 69. 
%* Bowman and Irwin, Sherman And His Campaign, 1865, 234. 

37 Winthrop, p. 784, n. 57. 
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Men, or squads of men, who commit hostilities, whether by fighting, 
or inroads for destruction or plunder, or by raids of any kind, without 
commission, without being part and portion of the organized hostile 
army, and without sharing continuously in the war, but who do so with 
intermitting returns to their homes and avocations, or with the occa- 

sional assumption of the semblance of peaceful pursuits, divesting them- 

selves of the character or appearance of soldiers—such men, or squads 
of men, are not public enemies, and, therefore, if captured, are not 
entitled to the privileges of prisoners of war, but shall be treated sum- 
marily as highway robbers or pirates. 


zs: * 
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Armed prowlers, by whatever names they may be called, or person: 
of the enemy’s territory, who steal within the lines of the hostile army 
for the purpose of robbing, killing, or of destroying bridges, roads, or 
canals, or of robbing or destroying the mail, or of cutting the telegraph 
wires, are not entitled to the privileges of the prisoner of war. 

After the surrender of Lee’s army on April 9, 1865, and of J. E. Johnston's 
army on April 26, 1865, when it seemed possible that resistance would con- 
tinue along guerrilla lines, General Grant refused to regard the one remaining 
Confederate army as possessing belligerent status. In assigning General 
Sheridan to the command West of the Mississippi on May 17, 1865, Grant 
gave him the following instructions: 


If Smith [General Edmund Kirby Smith, the commander of the 
Trans-Mississippi Department, the only remaining organized Confeder- 
ate force] holds out, without even an ostensible Government to receive 
orders from or to report to, he and his men are not entitled to the con- 
sideration due to an acknowledged belligerent. Theirs is the condition 
of outlaws, making war against the only Government having an ex- 
istence over the territory where war is now being waged.*® 


Franco-German War 


During the Franco-German war, the serious defeats inflicted on the 
French armies in 1870 led to the formation, throughout the country, of the 
famous bodies of francs-tireurs, detached bodies of men who harassed the 
enemy from within, without using guerrilla tactics. One corps of francs- 
tireurs, Les partisans de Gers, had papers showing that they were in the 
Government service; their officers held commissions, and their military 
character was admitted, though their only distinctive marks were a red 
sash, black coat, and Calabrian hat. But the original type of franc-tireur 
carried no papers, wore no recognizable uniform except occasionally a small 
and easily removable badge, and the chiefs of bands were not responsible 


** 2 Sheridan, P. H., Personal Memoirs of P. H. Sheridan, p. 208. Smith surrendered on 
May 26, 1865. 
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to any superior officer.*® Many German commanders, judging all francs- 
tireurs by the offenders, issued proclamations similar to the one posted 
outside Metz, which stated: 
The Commander-in-Chief of the 2nd German Army again makes it 
known that each individual who does not belong to the regular French 
Army or Garde Mobile found bearing arms, under the name of Francs- 


tireur or other designation, will be considered as a traitor and hanged 
or shot at the place where he is taken without further consideration.*® 


A notice at St. Mihiel declared that francs-tireurs or other persons bearing 
arms, but not wearing uniforms so as to distinguish them from the civil 
population, were by the “Prussian laws of war’ punishable with death. 
Another notice at Vendresse declared that persons in plain clothes fighting 
without papers or authorization from their Government would be tried by 
court-martial, and sentenced to ten years’ imprisonment, or, in aggravated 
cases, executed.‘ The following slightly more reasonable decree was issued 
in other parts of occupied France: 

The commander-in-chief hereby notifies the inhabitants of the ar- 
rondissement that a prisoner to be treated as a prisoner of war ought to 
make good his quality as a French soldier by establishing that, by an 
order emanating from legal authority and addressed to his person, he 
has been called to the service and enrolled on the lists of a corps militarily 
organized by the French Government. At the same time his quality 
of soldier, he being a part of the active army, ought to be indicated by 
military and uniform insignia, inseparable and recognizable by the 
naked eye at rifle shot. 

The individuals who have taken up arms without having complied 
with the conditions above cited, will not be considered as prisoners of 
war. They will be judged by a council of war, and unless they have 
rendered themselves culpable of action which carries with it a more 
severe penalty, will be condemned to ten years of hard labor and de- 
tained in Germany till the expiration of the sentence.” 


These proclamations were enforced by the execution of innumerable francs- 
tireurs as unlawful belligerents.“ 


Philippine Insurrection 


Toward the end of the Spanish-American War, after Commodore Dewey’s 
defeat of the Spanish fleet at Manila Bay but before the fall of Manila, the 
Filipinos declared their independence of Spain on June 12, 1898. They 
proclaimed a provisional republic with Emilio Aguinaldo as president, and 


*° Edwards, H. S., Germans In France, as cited in 2 Halleck, H. W., International Law, 
1878, p. 8, n. 5; Spaight, p. 42. 

*° Robinson, G. I., The Betrayal of Metz, p. 231, as quoted in Spaight, p. 43, n. 2 

“4 Edwards, H. S., Germans In France, as cited in 2 Halleck, H. N., International Law, 
1878, p. 8. 

4 2 Revue De Droit International, p. 663, as quoted in Bordwell, p. 91. 

# See Spaight, pp. 43, 44. 
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made their capital at Malolos. On September 29 a revolutionary assembly 
ratified Filipino independence, and the Malolos Constitution, by virtue of 
which the Philippines were declared a republic, was approved by the assem- 
bly and proclaimed on January 23, 1899. Aguinaldo was elected first 
president of the new republic. Meanwhile the Treaty of Paris, ceding the 
Philippines to the United States, was concluded between representatives of 
United States and Spain on December 10, 1898, and ratifications of the 
treaty were exchanged by the two Governments on April 11, 1899. On 
February 4, 1899, Aguinaldo issued a proclamation of war against the 
United States. The Filipinos were defeated at all points, and on March 31 
Malolos was captured by the American forces and the Filipino Government 
fled northward. On November 12, 1899, a council of war, presided over by 
President Aguinaldo, adopted a resolution that the insurgent forces were 
incapable of further resistance in the field, and it was therefore decided to 
disband the army. The officers and men were to return to their own prov- 
inces and organize the people for general resistance by means of guerrilla 
warfare.“ One of the orders of that council provided: 


The troops which will operate in all of the described districts will 
manoeuver in flying columns and in guerrilla bands; these will be under 
the orders of the aforesaid superior commander, to whose orders all 
the other leaders and generals will be subject, reporting to him and 
receiving from him the orders and instructions of the government; 
nevertheless, all orders received direct from the government will be 
obeyed and advice of same will be given to the superior commander 
aforesaid.“ 


As this guerrilla warfare progressed, the 30,000 United States troops occupy- 
ing some 50 posts around Manila expanded to approximately 60,000 troops 
occupying about 500 garrisons throughout the 114,000 square miles ‘‘occu- 
pied.” The guerrilla warfare continued until the surrender of General 
Malvar in April, 1902, although Aguinaldo was captured in March 1901. 

The regulations for the conduct of the guerrilla warfare published by the 
Filipino revolutionary committee in Madrid provided :** 


“1 Annual Report of Major General Arthur MacArthur, Commanding, Division of the 
Philippines and Military Governor, Manila, 1900, p. 1. 
4 Same, p. 2. 
6 Some of the methods employed by the guerrillas are indicated by the following excerpts 
from General MacArthur’s report (same): 
“The practice of discarding the uniform enables the insurgents to appear and disappear 
almost at their convenience. At one time they are in the ranks as soldiers, and im- 
mediately thereafter are within the American lines in the attitude of peaceful natives, 
absorbed in a dense mass of sympathetic people, speaking a dialect of which few white 
men, and no Americans, have any knowledge (same, p. 2) . . . Of course, under the 
conditions described, all regular and systematic tactical operations ceased, but a hostile 
contact was established throughout the entire zone of activity, an infinite number of 
minor affairs resulted, some of which reached the dignity of combats . . . the casual- 
ties we this irregular warfare in the American army between November 1, 
1899, and September 1, 1900, were 268 killed, 750 wounded, 55 captured; the Filipino 
losses for the same time, as far as of record, 3,227 killed, 694 wounded, 2,864 captured. 
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The purpose of the guerrillas shall be to constantly worry the Yankees 
in the pueblos occupied by them, to cut off their convoys, to cause all 
possible harm to their patrols, their spies and their scouts, to surprise 
their detachments, to crush their columns if they should pass in favora- 
ble places, and to exterminate all traitors to prevent natives to vilely 
sell themselves for the invader’s gold.*” 

Some of these guerrillas were officially regarded as lawful belligerents.*‘* 
Thus the report stated: 

Of course everything is being done consistent with American civiliza- 
tion and the laws of war to terminate the crisis in its present form.” . . 
The bands of insurgent guerrillas are not soldiers in the true sense of 
the word, but it is a mistake to classify them as ladrones or armed 
robbers. There is considerable evidence of record to the effect that 
the insurgent leaders have themselves suffered at the hands of the 
latter, who are outlaws pure and simple.*° 

Other guerrillas were not entitled to the privileges of prisoners of war, accord- 
ing to an official proclamation issued on December 20, 1900, by General 
MacArthur, which provided: 

Men who participate in hostilities without being part of a regularly 
organized force, and without sharing continuously in its operations, 
but who do so with intermittent returns to their homes and avocations, 
divest themselves of the character of soldiers and, if captured, are not 
entitled to the privileges of prisoners of war. 


In practice, a distinction was made by the United States military commis- 
sions between guerrillas who were regular members of the insurgent army 
recognized by the Philippine Government and generally complied with the 
four conditions later expressed in Hague Regulation I and those who pursued 
illegal guerrilla tactics. A significant trial which emphasizes this distinction 
was that of Eroberto Gumban,® a schoolmaster in Pavia, on the island of 


(same, p. 3) . . . most of the towns secretly organized complete insurgent municipal 
governments, to proceed simultaneously and in the same sphere as the American govern- 
ments, and in many instances through the same personnel; that is to say the presidents 
and town officials acted openly in behalf of the Americans and secretly in behalf of the 
insurgents, and, paradoxical as it may seem, with considerable apparent solicitude for 
the interests of both . . . at the same time they weve exacting and collecting contribu- 
tions and supplies and recruiting men for the Filipino forces, and sending all obtainable 
military information to the Filipino leaders. . . . In other words, the towns, regardless 
of the fact of American occupation and town organization, are the actual bases for all 
insurgent military activities; and not only so in the sense of furnishing supplies for the 
so-called flying columns of guerrillas, but as affording secure places a refuge. Indeed 
it is now the most important maxim of Filipino tactics to disband when closely pressed 
and seek safety in the nearest barrio; a manoeuver quickly accomplished by reason of 
the assistance of the people and the ease with which the Filipino soldier is transformed 
into the appearance of a peaceful native, as referred to in a preceding paragraph’”’ 
(same, p. 5). 

47 Same, Appendix I, p. 2. 

48 See, Warner Barnes and Co. v. U. S., 40 Ct. Cl. 1, 29 (1904), reversed, 197 U. S. 419, 428 

(1905). 

49 Report of General MacArthur, note 44 at p. 8. 50 Same, at p. 9. 

51 General Orders, Division of The Philippines, 1900. 

82 Headquarters Division of The Philippines, G. O. No. 197, July 27, 1901; CM 26064. 
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Panay, who enlisted in the Philippine forces in November, 1898, to fight 
against Spain, and continued to fight against the United States. He became 
a captain in the insurgent army, and later rose to the rank of “first official 
guerillero,”’ in command of a group of volunteers from Pavia. Even after 
the United States occupation, many of his men occasionally returned on 
extensive visits to their families in Pavia, but Gumban returned only once, 
when his son died. He and his men received no pay for their services, but 
were given a fixed allowance of the necessities and a few of the luxuries of 
life. In 1900, pursuant to orders from his superior officers, Gumban led 
thirty soldiers to Pavia for the purpose of attacking the seventeen American 
soldiers stationed there. When the band reached Pavia they put cloth over 
their uniforms and leaves on their guns to avoid attracting the attention of 
the American soldiers, with the alleged intention of throwing them off at the 
moment of attack. While Gumban was arranging for a signal for a general 
assault, the presidente of the pueblo approached and asked Gumban his 
intentions. Gumban attempted to take the presidente prisoner, and during 
the ensuing struggle the presidente was fatally stabbed. No attack was 
made. Several months later, Gumban and his men surrendered to the 
Americans because of lack of food. Gumban was tried for murder, and 
violation of the laws of war in (1) commanding “‘an irregular company of 
insurrecto soldiers for the purpose of attacking the American garrison,” 
(2) leading the band “‘not clothed in a distinctive uniform,” and (3) com- 
manding an irregular company of insurgents ‘‘not being part or parcel of 
the organized hostile army, and not sharing continuously in regular warfare, 
but who did intermittently return to their homes and avocations.’”’ The 
Trial Judge Advocate relied mainly on Art. 82 of Lieber’s Instructions in his 
presentation of the case. Gumban was found guilty and sentenced to death 
by hanging. In disapproving the sentence and freeing the accused, the 
Commanding General, Division of the Philippines, found that the accused 
was a lawful belligerent who killed the presidente while attacking the enemy 
under orders of his superior officers as a regular commissioned officer of a 
hostile army. His identity was known, he shared continuously in the war, 
and he did not return to his home intermittently and assume peaceful avo- 
cations. The ruse de guerre was held legitimate and supported by ample 
precedent in similar acts of civilized warfare. 

Almost daily examples of punishment for the illegal type of guerrilla 
tactics are found in the General Orders, Headquarters Division of the 
Philippines, 1900-1901. Typical of the offenses usually punished by death 
are: acts of violence such as murder, burial alive, assault and battery with 
intent to kill,® abduction,®* kidnapping,®’ robbery,** arson,®® and raiding °° 


°° G. O. 9, 82, 91, 108, 137 (1900); G. O. 56, 63, 94 (1901). 5G. O. 57 (1901). 
% G. O. 9, 77, 98 (1900). 86 G. O. 77, 103 (1900). 
7G. O. 115 (1900); G. O. 69 (1901). 58 G. O. 77 (1900). 


5° G. O. 77, 116 (1901). 6° G. O. 157 (1900). 
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by members of guerrilla bands not part of the regular forces; acts of hostili- 
ties by guerrillas who occasionally assumed the semblance of peaceful 
pursuits, who were not members of any recognized military organization,” 
or who were not in uniform;® and the use of violence and threats to force 
peaceful natives to join the insurgent army and brand their bodies so to 
indicate.“ ‘These acts of violence were carried on against peaceful natives,™ 
natives who refused to pay taxes in support of the insurgent forces, natives 
who sympathized with or aided the United States forces * and United States 
Army personnel and materiel.** 


South African War 


During the South African War the British formally annexed the Orange 
Free State on May 24, 1900. On June 1 a proclamation was issued warning 
the burghers that ‘“‘inasmuch as the Orange River Colony, formerly known 
as the Orange Free State, is now British territory . . . all inhabitants 
thereof, who, after fourteen days from the date of this Proclamation, may 
be found in arms against Her Majesty within the said Colony, will be liable 
to be dealt with as rebels and to suffer in person and property accordingly.’ °° 
The Free State government continued in existence, and the war lasted for 
two years after this proclamation was issued. ‘The government had no 
settled abode, but issued its orders from a railway carriage, a northern vil- 
lage, or a farmhouse in the safety of the mountains, and its authority was 
recognized by the leaders in the field. Although few Boers appear to have 
been brought before the courts-martial on the mere charge of bearing arms, 
the proclamation was frequently enforced by the burning of farms. In the 
list prepared by the British Government of the farms that were burnt, the 
only cause assigned in many cases was that the owner was ‘‘on commando”’ 
(a military raiding expedition or body). The punishment thus inflicted 
apparently had much to do with the renewed activity of the Boers and the 
prolongation of the war. ‘The injustice of treating those ‘‘on commando” 
as rebels was condemned by foreign jurists and also British statesmen like 
Sir William Harcourt and James Bryce—names of great weight in inter- 
national law and history. Bryce referred to it in the House of Commons as: 


A monstrous proclamation, a proclamation absolutely opposed to the 
first principles of international law, a proclamation based upon a paper 
annexation made seven days before, which purported to treat the in- 
habitants of the two republics as rebels—rebels, forsooth, on the basis 
of this paper annexation.”° 


81 G. O. 81, 137, 147 (1900); G. O. 25, 38 (1901). @ G. O. 42, 95, 120 (1900). 
8 G. O. 108, 13, 137 (1900); G. O. 37 (1901). * G. O. 129 (1900); G. O. 37 (1901). 
G. O. 82, 92 (1900). G.O. 17 (1901). 

87 G. O. 56, 57, 59, 69, 71, 83, 151 (1900). 

68 G. O. 9, 81, 98, 108, 137, 147 (1900); 25, 38, 63, 94 (1901). 

6° Proclamations of Lord Roberts as quoted in Spaight, note 13 at pp. 330, 331. 

70 Same, p. 331. 
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As Gibson Bowles also pointed out in the House of Commons, King David 
himself was once a ‘‘perambulating government.”’” As a result of this 
criticism, by proclamation of September 1, 1900, Lord Roberts declared that 
only those burghers resident in the Orange River Colony, who had not been 
continuously ‘‘on commando”’ since a time prior to the annexation were 
considered as subjects of the Queen and that burghers who had been so on 
commando, should, if captured, be treated as prisoners of war.” 

In addition to those punished under the Proclamation of June 1, 1900, 
many Boers were punished as ‘‘marauders”’ for carrying on warfare by illegal 
guerrilla tactics. Marauding was defined by the British authorities as 
consisting of ‘‘acts of hostility committed by persons not belonging to an 
organized body authorized by a recognized Government,’ and was made 
punishable by death. The records of courts-martial show many convictions 
of Boers on such charges as ‘‘committing an act of hostility as a marauder 
by firing on British troops when not on commando” and ‘‘ committing an act 
of hostility—he at the same time not being a person belonging to any 
commando or organized military body authorized by any recognized Govern- 
ment, nor under any military orders of any officers of any Government.’ ™ 
On August 7, 1901, Lord Kitchener issued the last of a series of proclamations 
which recited that British troops were in possession of the seats of Govern- 
ment and principal towns of the two Boer republics which had been annexed 
to the British Empire, that 35,000 burghers were prisoners, that the scat- 
tered Boer forces had lost most of their guns and munitions, and possessed 
no regular military organization capable of carrying on regular warfare. 
The proclamation warned that the Boer forces were not proper belligereuts, 
and pronounced sentence of banishment against all leaders who did not sur- 
render by September 15 of the same year.” Most jurists condemned this 
proclamation, which was even denounced in the House of Commons by Sir 
William Harcourt.” The authoritative Times History of the War in South 
Africa says that the proclamation was issued while the Free State was still 
in existence, and its recital of the military situation is ‘‘a strange tissue of 
half-truths and perverted logic.”?7 Only a small number of Boers surren- 
dered because of the proclamation, and in the end it became a dead letter, 
the sentence of banishment never being executed.” 


World War II 


During the present war cases of guerrilla warfare have been many but 
they have generally not followed the traditional rules. 


71 Same, p. 64. 

” 56 Parliamentary Papers, 1900, cd. 426, as cited in Bordwell, p. 146. 
7’ Papers on Martial Law, South Africa, cd. 981, 16 as quoted in Spaight, p. 62. 
™ Same, p. 201. 

% De Wet, C., Three Years War, pp. 3-6-308. 

 Spaight, p. 65. 7 Vol. 5, 321. 

782 Wilson, H. W., After Pretoria: The Guerilla War, p. 635; Spaight, p. 65. 
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On July 4, 1940, the Reich Commissioner for the Occupied Netherlands 
Territories issued the following order: 


Section I. (1) The property of persons or associations which have fur- 
thered activities hostile to the German Reich or Germanism, or of 
whom it must be assumed that they will further such activities in the 
future, may be confiscated in whole or in part.’® 


On July 9, 1941, Rumanian General Antonescu issued the following decree 
from his headquarters on the Rumanian-Russian front: 


Article III. Persons who violate the above regulations, as well as 
persons who attack German or Rumanian soldiers or the civilian popu- 
lation, or those who destroy or injure stocks or goods, or attempt to com- 
mit acts of espionage or of sabotage behind the armies or in the terri- 
tories occupied by them, shall be punished by death. 

The trial and execution shall take place within twenty-four hours. 

In case of flagrante delicto, the culprit shall be executed on the spot.®° 


In 1941 in Yugoslavia, while the Partisans under Tito were continuing to 
resist, one of the first decrees promulgated by the German commander in chief 
of the Army for occupied Yugoslav territory stated: 


Any person who undertakes to commit any acts of violence or sab- 
otage against the German armed forces, its members, or installations, 
shall be punished by death.* 


On December 25, 1941, the Commander in partially occupied Serbia 
issued the following order: 


Any person who undertakes to resist the orders of the German armed 
forces and the officials appointed thereby or of the Serbian Govern- 
ment approved by the German armed forces, (a) by force of arms, (b) 
by sabotage, or (c) by any other illegal act, may be punished, in addi- 
tion to any other penalties incurred, by confiscation of his personal or 
real property.” 


On May 17, 1941, the Admiral of the Free French naval forces made the 
following reply to Hitler’s announcement that he did not recognize the men 
of the Free French Naval Forces as lawful belligerents: 


Hitler has announced that he does not recognize as belligerents the 
officers and men of the “‘Free French’’ naval forces, but we have re- 
tained our French uniforms and I have conveyed to the enemy that 
if any of our men should be treated as francs-tireurs, for every one who 
was shot I would hang two Germans and three Italians.* 


79 Verordnungsblatt, 194-, No. 9, 128, as quoted in Lemkin, R., Axis Rule in Occupied 
Europe, 1944, p. 478. 

89 Monitorul Oficial, No. 161, July 1-, 1941, quoted same, at p. 566. 

8. Verordnungsblatt Fiir Das Besetzte Jugoslawische Gebiet, No. 1, 1941, 4, quoted same, 
p. 597, 598. 

& Verordnungsblatt Des Befehlshabers Serbien, No. 27, 1941, 19, quoted same, pp. 598, 599. 
% The New York Times, May 18, 1941, p. 1, col. 1. 
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On June 11, 1944, after the Allied landings in France, the Paris radio 
broadcast a decree from Field Marshal General Karl von Runstedt saying 
that all French caught resisting the Germans would be treated as francs- 
tireurs to whom the usual international conventions regarding prisoners of 
war would not be applied. The French Forces of the Interior (FFI), 
composed of approximately 500,000 men, continued to play their assigned 
role in the battle of liberation, in spite of the German threat. French head- 
quarters predicted that as soon as the FFI had captured substantial numbers 
of German prisoners, the Nazis would be forced to treat the FFI as lawful 
belligerents. A similar threat to shoot summarily as francs-tireurs all 
members of the Free French forces was reconsidered by the Germans when 
those forces had captured large numbers of German prisoners.® The Ger- 
mans carried out their threat by executing civilian hostages in reprisal for the 
resistance of the FFI, and also by executing captured members of the FFI. 
The FFI indicated that they intended to carry out suitable reprisals against 
“prisoners.” On July 15, 1944, General Eisenhower announced that the 
FFI were a combatant force commanded by Major General Joseph-Pierre 
Koenig, formed an integral part of the Allied Expeditionary Force, bore 
arms openly against the enemy, and wore distinctive emblems. Under 
these circumstances, warned General Eisenhower, reprisals against members 
of these groups would violate the rules of war.7 To this warning, the Ger- 
mans answered that the FFI violated the German-French armistice treaty, 
the French laws, and The Hague Convention. They said that the appoint- 
ment of a French general, who lives in London, as supreme commander of all 
civilians in France who are carrying arms did not alter the status of the FFI. 

The Japanese attitude toward Filipino guerrillas was clearly revealed in a 
battle order dated March 8, 1945, captured from the commander of the 
Fuji group, a Japanese army unit. The order stated: ‘Shoot guerrillas. 
All who oppose the Emperor, even women and children, will be killed.” 
This attitude has been proved time and again in the campaign in Luzon 
where the Japanese have wantonly slain thousands on even a faint suspicion 
of guerrilla activity.** 

The German guerrilla warfare received the official sanction of Propaganda 
Minister Joseph Goebbels in his weekly article in the magazine Reich, 
which was broadcast by the German news agency on April 19, 1945. After 
calling on Germans to attack allies with hand grenades or by planting mines 
or by firing on them from cellars, he said: ‘‘ All the rules of warfare are obso- 
lete and must be thrown overboard. All means are fair and permissible 
in the struggle against the terrible foe.’’ 8° Another German radio an- 
nouncement stated that underground forces called ‘‘ werewolves” had been 
formed in territory occupied by the Allies and vowed to risk death “daily 

& The New York Times, June 12, 1944, p. 7, cols. 2,3. * Same, June 18, 1945, p. 1, col. 6. 


% Same, June 28, 1944, p. 7, cols. 1-3. 87 Same, July 16, 1944, p. 23, col. 5. 
88 Washington Post, April 15, 1945. 89 The New York Times, April 20, 1945. 
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and joyfully without regard to the childish rules of so-called decent bour- 
geois warfare.” °° 


Conclusion 


It is apparent from this examination of the historical examples that there 
has not been uniformity on the precise nature of the government which must 
exist to entitle its armed forces to be treated as lawful combatants. It 
appears clear, however, that even under the most humane of interpretations 
the requirement that combatants serve a government has been regarded as 
satisfied only where it is a responsible and fairly representative political 
entity which can exercise authority over its armed forces. If there is a 
formal surrender by the enemy government and capitulation of the main 
body of armed -forces, there is noteworthy precedent, particularly in the 
position taken by General Grant in the Civil War, for regarding as unlawful 
combatants those who continue to resist, even though they may be sub- 
stantial in number. The fact that the surviving combatants may be im- 
pelled by patriotic motives in continuing to resist does not appear to have 
been regarded as material to their status as lawful combatants. Of course 
it may be that those who continue to resist may be large in number and 
may themselves constitute a de facto government; if so, they should be 
treated as lawful combatants. Although there is little authority, the com- 
plete military defeat of the enemy armed forces, the disintegration of the 
Government, and the occupation of its territory would seem to have the 
same consequences upon the status of those who continue to resist as does 
a formal surrender. Thus Oppenheim states: 


On the other hand, one speaks of guerrilla war or petty war when, 
after the defeat and the capture of the main part of the enemy forces, 
the occupation of the enemy territory, and the downfall of the enemy 
Government, the routed remnants of the defeated army carry on the 
contention by mere guerrilla tactics. Although hopeless of success in 
the end, such petty war can go on for a long time, thus preventing 
the establishment of a state of peace, in spite of the fact that regular 
war is over and the task of the army of occupation is no longer regular 
warfare. Now, the question whether such guerrilla war is real war 
in the strict sense of the term in international law must, I think, be 
answered in the negative, for two reasons. First, there are no longer 
the forces of two States (or even the forces of a State and of an opposing 
Government) in the field, because the defeated belligerent State has ceased 
to exist through the military occupation of its territory, the downfall of tts es- 
tablished Government, the capture of the main part and the routing of the 
remnant of its forces. . . . If, then, guerrilla war is not real war, it is 
obvious that in strict law the victor need no longer treat the guerrilla 
bands as a belligerent Power, and their captured members as soldiers. 
It is, however, advisable that he should do so, so long as they are under 
responsible commanders and observe the laws and usages of war. 


% Associated Press report, quoted in Yank, April 27, 1945, p. 19. 
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For I can see no advantage in treating those bands as criminals, and 
no reason why they should be so treated, although in strict law it could 
be done (italics supplied) .” 


There is no precise gauge by which it can be definitely determined when a 
disintegrating government has reached the point where it no longer can 
exercise governmental functions and is no longer entitled to be regarded as 
a lawful belligerent. However, certain standards may be used as guides, 
such as the number of the members of the armed forces still resisting, their 
cohesion as fighting units, and the responsibility of the officials purporting 
to act for the government.°” 

The conclusion in any particular case as to the legality of guerrilla forces 
is likely to be affected by two counterbalancing factors. One is the desire 
to end as quickly as possible enemy resistance which has no chance of success. 
The other is the reluctance to treat as war criminals any large body of men 
who continue to fight solely for patriotic reasons of theirown. The answer 
in a close case may well be dictated by political and military, rather than 
legal, considerations. 


% Oppenheim, L., Jnternational Law, ed. by McNair, 1928, sec. 60. In accord is Spaight, 
p. 65. But see, Wheaton, H., /nternational Law, 1944, p. 103. 

* Cf., Prize Cases, 67 U.S. 635, 666-667 (1862), where it is stated: 

“The parties belligerent in a public war are independent nations. But it is not nec- 
essary to constitute war, that both parties should be acknowledged as independent na- 
tions or sovereign States. A war may exist where one of the belligerents claims sovereign 
rights as against the other. 

“Tnsurrection against a government may or may not culminate in an organized rebel- 
lion, but a civil war always begins by insurrection against the lawful authority of the 
Government. A civil war is never solemnly declared; it becomes such by its accidents— 
the number, power, and organization of the persons who originate and carry it on. 
When the party in rebellion occupy and hold in a hostile manner a certain portion of 
territory ; have declared their independence; have cast off their allegiance; have organized 
armies; have commenced hostilities against their former sovereign, the world acknowl- 
edges them as belligerents, and the contest a war. They claim to be in arms to establish 
their liberty and independence, in order to become a sovereign State, while the sovereign 
party treats them as insurgents and rebels who owe allegiance, and who should be 
punished with death for their treason. 

“The laws of war, as established among nations, have their foundation in reason, and 
all tend to mitigate the cruelties and misery produced by the scourge of war. Hence 
the parties to a civil war usually concede to each other belligerent rights. They exchange 
prisoners, and adopt the other courtesies and rules common to public or national wars.” 


MANCHURIAN BOOTY AND INTERNATIONAL LAW 
By Danie. H. Lew * 


In its reply to the identical notes sent by Secretary of State James F. 
Byrnes on February 9, 1946, to the Chinese and Soviet Governments con- 
cerning the disposition of Japanese external assets, the Government of China 
stated that the claim of the Soviet Government “that all Japanese enter- 
prises in the Chinese Northeastern Provinces which had rendered services to 
the Japanese Army were regarded by the Soviet Union as war booty of Soviet 
forces’’ is considered by the Chinese Government “‘as far exceeding the scope 
of war booty as generally recognized by international law and international 
usage.” 

The international law applicable to war booty is found in the Hague Con- 
ventions of 1899 and 1907 which, though flagrantly violated in both World 
Wars by the German Government, remain supported and respected by most 
governments and international law authorities. Convention IV of the 1907 
Hague Conference, in consonance with the growth of humane sentiments 
respecting war, partly as fostered by such men as Vattel and Wellington, 
defines the rights and obligations of the occupying armies based on pure 
military necessity and for the sole purpose of bringing the enemy to quick 
surrender.? It therefore states in precise language the nature and role of 
the occupying state and imposes upon it more obligations than rights. 


The oceupying State shall be regarded only as administrator and 
usufructory of public buildings, real estate, forests and agricultural es- 
tates belonging to the hostile State, and situated in the occupied coun- 
try. It must safeguard the capital of these properties, and administer 
them in accordance with the rules of usufruct.* 


The rights of occupancy, it has been established, ‘‘cannot be coéxtensive 
with those of sovereignty.’’* Wheaton defines usufructory as 


a person who has a special interest in property, which he must use in 
such manner as not to impair its corpus. . . . An occupant may not 


* A. B. Yenching; Ph.D. Harvard; sometime Secretary to the Chinese Ambassador in 
Washington and to Chinese U. N. delegations; Research Director, China Institute of Pa- 
cific Relations; the present article an expression of the views of the author alone. 

1 Contemporary China, Vol. V, No. 22; March 18, 1946. 

2 “Tn earlier days it was a generally recognized rule that from the moment one State was at 
war with another it had a right to seize on all the enemy’s property of whatever kind and 
wherever found, and to appropriate it to its own use or to that of the captors. But in mod- 
ern times . . . the principle grew up that no use of force against an enemy is legitimate un- 
less it is absolutely necessary to accomplish the purpose of the war.”” H. B. Wheaton, /n- 
ternational Law, London, 1944 (7th English ed., by A. B. Keith), Vol. II, pp. 247-248. 

Article 55. 

* Wheaton, p. 233. Also L. Oppenheim: International Law, 1940 (6th ed., by H. Lauter- 
pacht), Vol. II, Section 169. 
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appropriate or alienate public immovable property, as he is not entitled 
to exercise the rights of sovereignty until the occupied territory has been 
duly annexed; he may appropriate only the produce.§ 


It is possible that a point of issue may be raised over the fact that in the 
Soviet Union there is no private property in the traditional sense and that 
consequently a difference in “‘rules of usufruct’’ may exist. In the Soviet 
Union there is ‘‘socialized,’’ ‘‘ cooperative,” and “‘personal’’ property, and it 
would be conceivable for the Soviet Government to apply these concepts to 
property outside its borders by obviating the difference between “private”’ 
and “‘public”’ property in Manchuria.® But should the Soviet Government 
regard all such private property as government-owned, the local law of 
Manchuria should nevertheless be applied inasmuch as Article 43 of the 
Hague Regulations, in defining the general authority of the occupant, calls 
upon him to respect, ‘‘unless absolutely prevented, the laws in force in the 
country.” ? 

The obligations and prohibitions of the occupant state are explicitly pro- 
vided in the Hague Regulations. Article 43 further reads: ‘‘ The authority 
of the legitimate power having in fact passed into the hands of the occupant, 
the latter shall take all the measures in his power to restore and ensure, as far 
as possible, public order and safety. . . .” In contrast to ancient practice, 
“private property cannot be confiscated.” * and ‘pillage is formally for- 
bidden.”’*® ‘These stipulations have been given recent endorsement by a 
group of international jurists who expressed the following opinion: 

The vice of invalidity or nullity flows from an excess of powers or 
usurpation of power by the occupant. The occupant has, under inter- 
national law, only a limited right of jurisdiction and administration. 
He has no right to dispose of goods or services acquired from the in- 
habitants for purposes other than the maintenance of the necessary 
forces of occupation and the welfare of the inhabitants, and he has no 
right to transfer titles to property, rights or interests outside the coun- 
try. This applies in principle also to State property.'° 

The rights of the occupant are expressly qualified by the needs of the army 
of occupation, particularly for use in military operations. ‘‘ Requisitions in 
kind and services shall not be demanded from municipalities or inhabitants 


5 Wheaton, p. 258. 

° Japan’s economic empire in Manchuria operated through the South Manchuria Railway 
Corporation and the Manchuria Industrial Development Corporation. The former was 
formed under an Imperial Ordinance in 1906. The latter was a state-controlled holding 
company engaged in 72 types of heavy industries with 150 suborganizations. 

7 On this stipulation Wheaton has commented: “One cannot conceive any insuperable 
hindrance to the application of laws of usufruct obtaining in the occupied country”’: p. 258. 
However, T. A. Taracouzio in his The Soviet Union and International Law, 1935, believes that 
this provision and Article 46 are “obviously in conflict” and “incompatible’”’ with Soviet 
principles: p. 338. See below, p. 591. 

® Article 46, paragraph b. ® Article 47. 

1° International Law Conference, collated and edited by W. R. Bisschop, London, 1943. 
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except for the needs of the army of occupation.’”’" The right of public seiz- 
ures is further limited to movable property only. 


An army of occupation can only take possession of cash, funds and 
realizable securities which are strictly the property of the State, depots 
of arms, means of transportation, stores and supplies, and, generally, 
all movable property belonging to the State which may be used for 
military operations.” 


Thus movable public enemy property may be appropriated by a belligerent, 
provided that it can directly or indirectly be useful for military operations." 
But appropriation of public immovables is not lawful.“ This prohibition 
was kept in mind by the Study Group of the Council on Foreign Relations 
when it recommended that: 


Any United Nation during hostilities may confiscate all Axis public 
property found in its territory and movable Axis public property in its 
possession or under its control subject to the exceptions established by 
international law, and property owned by Axis nationals which can 
fairly and properly be treated as governmental in character."® 


It emphasized that international law recognizes the right of a belligerent to 
confiscate movable but not immovable public property belonging to the 
enemy and found in the belligerent’s own territory and that immovable 
property may be administered for the benefit of the belligerent. 

‘War booty,” strictly defined, is limited to movable articles on the battle- 
field and in besieged towns. Private property which may be taken as booty 
is restricted to arms, munitions, pieces of equipment, horses, military papers, 
and the like." Public enemy property which may be seized as war booty is 
limited to movables on the battlefield, and these need not be for military 
operations or necessity.!” 

The occupation of Manchuria by the Soviet armies following the Soviet 
Government’s declaration of war on Japan on August 8, 1945, until the start 
of Soviet withdrawals from Mukden on March 11, 1946, placed the Soviet 
Union in the role of occupying State. The Japanese Government, however, 
formally surrendered on September 3, 1945, thus rendering the military 
necessity clause ineffective thereafter.'* The Hague Conventions of 1907, 
which the Russian Government ratified on November 27, 1909, clearly define 


1 Article 52, paragraph a. 12 Article 53, paragraph a. 

43 Oppenheim, Sec. 137, p. 309, and “ Sec. 134, pp. 307-308. 

% The Postwar Settlement of Property Rights, Council on Foreign Relations, 1945, p. 42. 

16 Articles 4 and 14 of the Hague Regulations and Article 6 of the Prisoners of War Con- 
vention of 1929. See Wheaton, pp. 248 and 250. 

17 Oppenheim, Sec. 139, pp. 310-311. 

18 No complete official report on the Manchurian removals has yet been released. So far 
as it is publicly known, the earliest date of Soviet removals was given by Mr. Tang Pao-yen, 
investigator of the Mukden Arsenal, according to whom more than 2,768 major pieces of 
machinery and boilers were removed from the arsenal alone between September 10 and 
December 6, 1945. Sin Wen Pao, Shanghai, March 31, 1946. 
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and limit the rights and duties of the occupant State in enemy territory. It 
follows that the restraints thereby imposed should be observed with no less 
diligence in relation to a friendly Allied Power. For there is an important 
difference between enemy territory and the status of Manchuria during the 
war. Manchuria was not enemy territory or a hostile State but was enemy 
occupied territory, its sovereignty having consistently remained Chinese by 
virtue of its non-recognition as the state of ‘‘Manchukuo” on the part of 
almost all the United Nations, including the USSR.'* It had been, as the 
Joint Communiqué on the Cairo Conference declared, ‘‘stolen’’ by Japan, 
and, with the main exception of the Axis Powers, it had never been accorded 
de jure recognition by the world. Furthermore, the League of Nations, in 
its ‘‘Assembly Report of February 24, 1933, on the Sino-Japanese Dispute,”’ 
without qualification stated that ‘‘the sovereignty over Manchuria belongs 
to China.” ?° 

China’s sovereignty over Manchuria, moreover, should give China rights 
under the general law relating to fixtures, quicquid plantatur solo, solo cedit. 
Under this general rule of law that whatever is annexed to the land becomes 
part of it, China should be entitled to the rights of property formerly ac- 
quired by Japan in Manchuria. The inclusion of these rights appears to be 
tacitly assumed in a joint statement of general principle relating to forced 
transfers of property announced by members of the United Nations, includ- 
ing the United States, the British Commonwealth, China and the Soviet 
Union, on January 5, 1943. These nations 


reserve all their rights to declare invalid any transfers of, or dealings 
with, property, rights and interests of any description whatsoever, (a) 
which are or have been situated in the territories which have come under 
the occupation or control, direct or indirect, of the governments with 
which they are at war, or (b) which belong or have belonged to persons, 
including juridical persons, resident in such territories. This warning 
applies whether such transfers or dealings have taken the form of open 
looting or plunder or of transactions apparently legal in form even when 
they purport to be voluntarily effected.4 


Whatever rights of seizing property Japan possessed either directly or indi- 
rectly through the puppet ‘‘ Manchukuo”’ Government were war rights at 
most, their exercise not being a legal act but a case of force majeure, permitted 
by the laws of war but producing no legal effects.” 

The Soviet justification for the removal of machinery from Japanese fac- 


19 See the recent interpretation of the non-recognition doctrine expounded in R. L. Red- 
mond, C. M. Micou and Q. Wright, ‘The Concept of Unlawful Belligerency: Its Signifi- 
cance in the Development of International Law ” in The Postwar Settlement of Property 
Rights, supra, Supplement A. 

20 W. W. Willoughby, The Sino-Japanese Controversy and The League of Nations, 1935, 
Appendix 4, p. 724. 

" Inter-Allied Declaration; British Foreign Office, Misc. No. 1 (194) Cmd. 6418, London. 
® See observations of James L. Brierly in International Law Conference, above. 
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tories in Manchuria * was made by Maj. Gen. Andrei Kovtoun-Stankevitch, 
commander of the Red Army garrison in Mukden, who claimed that it had 
been done under an agreement reached by the Governments of Great Britain, 
the United States, and the Soviet Union.“ He said he was not sure where 
the decision had been made but added that it might have been reached at 
Yalta or at the Potsdam conference. Secretary of State Byrnes disclaimed 
any knowledge of such an agreement,” and Foreign Secretary Ernest Bevin 
on March 6, 1946, told the House of Commons that “I am not aware of any 
treaty or agreement which would confer such a right.” ** Both the British 


* Manchuria once before had suffered the experience of being a battleground, namely in the 
Russo-Japanese War of 1904. Yet even without the benefit of the revised Hague Conven- 
tions that were not signed until two years after the conclusion of the war, China was reason- 
ably successful in maintaining her neutrality and in avoiding serious injury beyond the main 
battle centers of Dairen, Port Arthur, and Newchwang which were Russian leased territories. 
The Chinese charges against Russian violations of neutrality were mostly “trivial’’: Amos 
S. Hershey, The International Law and Diplomacy of the Russo-Japanese War, 1906, p. 268. 
However, in a Circular Note to the Powers issued in January, 1905, Russia threatened to 
“consider the neutrality of China from the standpoint of her own interests in case the actual 
situation in China (being alleged breaches of Chinese neutrality), to which attention is now 
earnestly invited, shall continue’’ (Quoted in Hershey, p. 258). Nevertheless this threat of 
Russia to absolve herself from her agreement with the Powers by an ex parte decision of all 
questions relating to Chinese neutrality was successfully resisted. This agreement was the 
acceptance of the principles of the Hay Note of February 10, 1904 by Russia and Japan. 
According to Hershey “The Hay Note, backed up by subsequent representations, must be 
held to have at least contributed toward the prevention of serious violations of Chinese neu- 
trality and to have thereby aided in preventing serious international complications leading 
to a possible international catastrophe”’ (p. 268). The Hay Note, sent to the American rep- 
resentatives at St. Petersburg, Tokyo, and Peking on the day of Japan’s declaration of war, 
read as follows: ‘‘ You will express to the Minister of Foreign Affairs the earnest desire of the 
Government of the United States that in the course of military operations which have arisen 
between Russia and Japan, the neutrality of China and in all practicable ways her adminis- 
trative entity shall be respected by both parties and that the area of hostilities shall be local- 
ized and limited as much as possible, so that undue excitement and disturbance of the Chi- 
nese people may be prevented, and the least possible loss to the commerce and peaceful 
intercourse of the world may be occasioned.”’ Favorable replies were received from nearly 
all the leading European nations after they were informed of this action. 

In the present situation the United States and British Governments have similarly sent 
notes to the Governments of China and the Soviet Union. Undersecretary of State Dean 
Acheson has, however, indicated that the United States has, since receipt of the Soviet reply, 
abandoned hope of settling through diplomatic channels the differences with the Soviet 
Union over war booty removal and would instead depend on Reparations Commissioner 
Edwin W. Pauley to find some solution: The New York Times, April 29, 1946. 

*% Same, February 27, 1946. 

% Same. In a statement issued on March 1, 1946, by Michael J. McDermott, Special 
Assistant to the Secretary of State for Press Relations, the United States Government de- 
clared: “We have no agreement, secret or otherwise, with the Soviet Government or any 
other government in regard to ‘war booty’ in Manchuria. This Government does not ac- 
cept any interpretation of ‘war booty’ to include industrial enterprises or the components 
thereof, such as Japanese industries and equipment in Manchuria.”’ Department of State 
Bulletin, Vol. XIV, No. 349 (March 10, 1946), p. 364. 

% The New York Times, March 7, 1946. 
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and American Governments, in separate notes to the Soviet Government, 
have maintained that Japanese machinery in Manchuria, which the Russians 
have removed to Siberia, must be regarded as part of reparations from Japan 
and that its distribution must be decided by all the Allies jointly.2”7. The 
Chinese Government is of the opinion that China, having fought longest and 
suffered most in the war, should receive a preferential quota and high pri- 
ority in respect to the total amount of reparations to be paid to the Allied 
Powers by Japan, and that, as to the Japanese public and private properties 
and enterprises in Chinese territories, they should be regarded as a part of the 
reparations to be paid to China.?* During the Foreign Ministers’ Conference 
held in London in September, 1945, Dr. Wang Shih-chieh informed the 
American Secretary of State and the Soviet Foreign Commissar of this stand 
taken by the Chinese Government. ‘‘The American Secretary of State in 
his reply expressed his full endorsement of the Chinese stand, while the 
Soviet Commissar also raised no objection in his letter addressed to me.’’ 2° 

The step taken at London by the Chinese Foreign Minister was in con- 
formity with international law and usage. For the original owner of any 
real or immovable property is entitled to what is called the benefit of post- 
liminy, and title acquired in war must be confirmed by a treaty of peace 
before it can be considered as completely valid. 


This rule (observes Wheaton) becomes practically important in ques- 
tions arising out of alienations of real property, belonging to the govern- 
ment, made by the opposite belligerent while in the military occupation 
of the country. Such a title must be expressly confirmed by the treaty 
of peace, or by the general operation of the cession of territory made by 
the enemy in such treaty. Until such confirmation, it continues liable 
to be divested by the jus postliminii.*° 


In accordance with this rule, the United States Government holds that 


the disposition of Japanese external assets, such as the industries in 
Manchuria, is a matter of common interest and concern to those Allies 
who bore the major burden in defeating Japan, and that it would be 
most inappropriate at this time to make any final disposition of Japanese 
external assets in Manchuria either by removal from Manchuria of such 
industrial assets as ‘‘war booty” or by agreement between the Soviet 
and the Chinese Governments for the control of those assets.*! 


The question of Manchurian “‘booty’’ and international law brings to the 
fore a vast and fundamental problem. ‘This question, together with that of 
the Soviet view that the Italian fleet, which surrendered to the American and 


*7Same, March 6 and 10, 1946. 

28 Contemporary China, as cited above. 

** Excerpt from Wang’s report in same. 

*° Work cited, pp. 258-259. Professor Keith writes that in Belgium, during World War I, 
“Factories and workshops were denuded of their machinery, for the purchase of which crim- 
inal proceedings were later brought against the German manufacturers’’: same, p. 250. 

*t Statement released by Michael J. McDermott, cited above. 
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British navies, is war booty and should be shared with the Soviet Union,” 
brings out the basic problem of a sharp cleavage between the Soviet theory of 
international law and the theory commonly understood by other members of 
the family of nations. The Communist concept envisages international law 
as ‘‘a provisional inter-class law which aims to further the interests of organ- 
izing national laboring classes in their common struggle for proletarian world 
supremacy.” * The fundamental divergence of political concepts and ideals 
could hardly lead to any other but differing theories of international law. 
The Communist state, for example, necessarily involves a struggle of social 
classes; the Communist idea of persons theoretically denies political nation- 
ality; the Communist concept of property excludes the right of private own- 
ership of land and makes no distinction between movable and immovable 
property.* The naturalist school of international law is incompatible with 
Marxian political philosophy for a Marxist finds it impossible to conceive of 
an ideal law uniform for all classes. Similarly the positivist school which 
seeks to build up international law on the basis of established practices of 
nations is not altogether acceptable to Soviet theorists for the reason that 
such practices imply a usage rooted in pre-Soviet days. 

The Soviet Government has, however, found some methods of compromise 
between the abstract revolutionary theories of the Communists and the con- 
crete political necessities with which it is confronted. ‘‘ This compromise is 
effected by transfusing the fundamental principles of international law with a 
Communistic interpretation, while leaving their practical application to the 
dictates of political opportunism.” ** Thus the Soviet Government has 
sometimes referred to custom as an authoritative source whenever the inter- 
ests of the Soviets call for this concession.** 

While repudiating all treaties concluded by the Czarist regime, the Soviet 
Government also has from time to time acceded to certain provisions of 
international conventions. For example, on June 3, 1919, the People’s 
Commissary for Foreign Affairs, Chicherin, protested to the Polish Min- 
istry for Foreign Affairs against violations of the rules of war by Polish 


82 See text of Secretary Brynes’ address on the Paris Conference, in The New York Times, 
May 21, 1946. Reparations Commissioner Edwin W. Pauley has said that the United States 
and the Soviet Union have not agreed on the definition of war booty. According to him, the 
Soviet Government holds that anything used by the enemy forces in the war is booty. The 
American Government, he said, contends that booty is the product of such facilities and not 
the facilities themselves: The New York Times, April 29, 1946. 

% Taracouzio, work cited, p. 12. 

4 Article 21 of the Civil Code of the RSFSR reads: “The land is owned by the State and 
cannot be the object of private transactions. Possession of the land is allowed only by 
usufruct. 

“Note: With the abolition of the right of ownership of land, the division of the property 
into movable and immovable is discontinued.”’ Quoted in same, p. 150. 

% Same, p. 343. 

% Article 3 of the Treaty between the RSFSR and Afghanistan of Feb. 28, 1924, stipulates 
that “the embassies and consulates of Each Contracting Party shall enjoy all diplomatic 
privileges, in conformity with the customs of international law.’’ Quoted in same, p. 13. 
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troops, including the giving over to pillage of towns and cities.*7 More 
recently, Foreign Commissar Molotov declared on April 27, 1942, that ‘‘the 
Soviet Government . . . continues as hitherto to observe the obligations 
undertaken by the Soviet Union with regard to the regime for war prisoners 
according to the Hague Convention of 1907.’’ #8 On the other hand, it has 
been observed that 
the practice of the Soviets regarding territories under military occupa- 
tion proves . . . that the rules of the Hague Regulations of 1907, rela- 
tive to taxes, contributions and requisitions, appropriation of movable 
state property, etc., must all be considered as hardly consistent with 
Communist philosophy. Indeed, anxious to establish a system of gov- 
ernment patterned after that existing under the Soviet Regime, and to 
assist the local proletariat in reorganizing the social order in the occupied 
territory to conform to their Communistic ideas, the Soviets naturally 
could not consider themselves bound by the traditions of the capitalist 
order.®® 

An urgent need therefore arises for the discovery of a common ground on 
which the principles and provisions of international law can be universally 
accepted. But to hold that this cannot be achieved without first obtaining 
world uniformity in political and legal philosophies would be false. For the 
Moscow Declaration and the United Nations Charter have already laid the 
main foundations for the future development of international law. Para- 
graph 5 of the Declaration signed at Moscow on October 30, 1943, by the 
United States, the Soviet Union, the United Kingdom, and China provides 

That for the purpose of maintaining international peace and security 
pending the reéstablishment of law and order and the inauguration of a 
system of general security, they *° will consult with one another and as 
occasion requires with other members of the United Nations with a 
view to joint action on behalf of the community of nations. 
Article 13, Paragraph 1 of the United Nations Charter provides that 

1. The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: a. promoting international codperation in the 
political field and encouraging the progressive development of inter- 
national law and its codification. 

There is little question that the changing nature of international relations 
and modern warfare has rendered obsolete many provisions of international 
law. The revised Hague Conventions, for example, were concluded in 1907 
when the scale and nature of modern war were unknown. Some of their 
provisions should be further revised to meet modern needs. But until a 
system of international law is achieved to regulate effectively and fairly the 
mutual conduct of states no nation should take it upon itself to act in con- 
travention of existing international law. For to do so would be to 
jeopardize the faith of all other nations not only in existing international 
law but also in future international law as such. 

37 Same, p. 330. 38 Jzvestiya, April 28, 1942. 39 Taracouzio, p. 338. 


* Article 106 of the United Nations Charter incorporates Paragraph 5 of the Moscow 
Declaration and includes France in the provision of this paragraph. 


THE UNITED NATIONS AND SPECIALIZED AGENCIES 
By Gustav PoLLaczeEK * 
I. INTRODUCTION 


International codperation in economic and social fields, a direct conse- 
quence of the amazing progress attained in the field of transportation and 
communications, has progressed during recent decades with remarkable 
speed. ‘There were leagues and associations of states even in ancient times, 
and some of them were formed and maintained for economic as well as for 
political purposes, but modern economic and social codéperation extends to 
the most varied spheres of human activity and emphasizes more and more 
the interests of individuals as contrasted with those of states.! It finds 
its most characteristic expression in the so-called public international 
unions, associations of sovereign states for the accomplishment of certain 
definite tasks in the economic and social field, but it is embodied also in the 
important work of private international associations. Organizations of 
the latter type have often been instrumental in bringing about important 
international regulations. 

For a long time the various public international unions have been per- 
mitted to develop independently. In each of the member states their 
promotion was intrusted to different sets of officials. Whenever these func- 
tionaries were experts in their fields international codperation in the par- 
ticular area may have benefited from this arrangement, but the attempt to 
keep the various branches of international legislation isolated from one 
another is, in the long run, self-defeating. It narrows the outlook of the 
legislators, withholds precious experience won in one branch from persons 
concerned with others and leads to incomplete, unsatisfactory, and even 
contradictory legislation. This state of things is of concern not only to 
specialists in particular fields. Seemingly restricted as its particular sphere 
of action may be, each international convention has nevertheless a much 
wider significance as a part of the nascent code of international administra- 
tion, and each of the existing international agencies as a subdivision of the 
future world government. 

* Doctor of laws, University of Vienna; former official, Austrian state railways; formerly 
consultant, Foreign Economic Administration; now in Office of Economic Security Policy, 
Department of State. This article written solely in the author’s capacity as private in- 
dividual. 

1 This does not mean, of course, that modern international legislation ordinarily recog- 
nizes individuals as direct subjects of international rights. However some international 
conventions in the field of transportation and communications provide for and regulate 
the rights of individuals to submit cases arising from international transport contracts to 
the courts of the member states. Other exceptions, contained in the Peace Treaties con- 
cluded after World War I, and in bilateral arrangements occasioned by World War I, have 
been quoted by Kelsen (General Theory of Law and State, 1945, p. 347). These treaties 
contain important economic and social provisions. 
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This emerging world organization has recently been outlined in the 
United Nations (UN) Charter agreed upon at San Francisco.? As was the 
case when the League of Nations was founded, several agencies with world- 
wide authority have been created, and they have been authorized to estab- 
lish other auxiliary agencies and commissions. The existence of older inter- 
national organizations could not be overlooked either. The Charter tries 
to consolidate them also, thus envisaging a harmonious structure headed 
by the newly created Economic and Social Council. 

It might be useful to assess the chances of accomplishing this task, and 
to try to visualize the international legislative and administrative structure 
in the economic and social fields, if it should be successfully accomplished. 
It is the main purpose of the present study: 


(a) To describe the position of the Economic and Social Council 
within the framework of the UN and to compare functions and powers 
of the supreme organs of League of Nations and UN (Section II); 

(b) To review the various international organizations existing in 
economic and social fields, among them the important forerunners of 
the newly founded auxiliary agencies of the UN (FAO, UNESCO, 
and others) (Section III); 

(c) To analyze the provisions of the Charter which deal with the so- 
called specialized agencies, in particular the provisions regulating their 
relationship with the UN, their coérdination with each other, and the 
establishment of new organizations (Section IV); 

(d) To point out the more important prerequisites of successful inter- 
national codperation in the economic and social fields, in particular 
the necessity of spreading the knowledge of international organization, 
and the essential part which the Educational, Scientific, and Cultural 
Organization of the United Nations (UNESCO) could play in this 
respect (Section V). 


11. THE UN AND THE ECONOMIC AND SOCIAL COUNCIL 


Article 7 of the United Nations Charter distinguishes between principal 
and subsidiary organs. Principal organs of the UNO are ‘‘a General As- 
sembly, a Security Council, an Economic and Social Council, an Interna- 
tional Court of Justice, a Trusteeship Council, and a Secretariat.”’ 

The Economic and Social Council is thus only one among several govern- 
ing bodies of the new world organization, and not a very powerful one at 
that. We shall see, in fact, that while the Court may properly be defined 
as the judicial branch of the UN, the General Assembly in certain respects 
as something like its legislative branch, and the Security Council as its 
executive branch, the two remaining councils have merely been endowed 
with advisory functions which, besides, are shared by the General Assembly. 
They have been named councils, however, because, like the Security Council, 
they are in charge of one of the three major activities of the UN. 


* The Charter was signed on June 26, went in effect October 24, and, by December 27, 
1945, had been ratified by all fifty-one members. 


594 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


These activities may roughly be defined as concerning: 


1. The maintenance of international peace and security, 


2. The achievement of international codéperation in solving interna- 
tional problems of an economic, social, cultural or humanitarian 


character, and 


3. The advancement of the well-being of the inhabitants of territories 
whose peoples have not yet attained a full measure of self-govern- 


ment. 


It will be remembered that the League of Nations, although it was sup- 
posed to perform analogous tasks,’ had only one Council. To assess the 


importance of the innovation a few words should be said about the func- 
tions of the various League and UN organs. 
Both the Council and the Assembly of the League could be considered 


legislative bodies,‘ and both of them had in addition important executive 


powers.’ But they were hampered by the unanimity rule,® by the lack of a 
clear demarcation line between their respective jurisdictions,’ and they 
did not sit continuously,® as will the Security Council of the UN.°® 


3 The Covenant, which had only 26 articles as compared with the 111 articles of the 
Charter, treated peace and security problems mainly in Articles 8-13, 15-17, 19 and 23 (d), 
economic and social problems in Article 23 (a-c, e, f), and colonial problems in Articles 22 
and 23 (b). The principal provisions on the just treatment and advancement of native 
populations, contained in Article 22 of the Covenant, applied only to former enemy-domi- 
nated territories. Article 77 of the Charter, on the other hand, envisages the possibility 
that territories may be placed voluntarily under the trusteeship system by states responsible 
for their administration. 

4 Both Assembly (Article 3 (3)) and Council (Article 4 (4)) of the League were expressly 
empowered to deal at their meetings “with any matter within the sphere of action of the 
League or affecting the peace of the world.’’ The French version used the legal term “con- 
naitre de toute question.”’ 

§ See in particular Articles 15 and 16 of the Covenant. 

6 See Article 5 of the Covenant, also, for exceptions from this rule. 

7 Lord Balfour declared correctly (Dictionnatre Diplomatique, Paris, 1933, Vol. II, p. 778, 
English translation by the present writer): “It seems impossible to draw a definite line of 
demarcation between the two organs of the League established by the Covenant. Not 
only do their functions overlap, but upon the points of greatest importance they are abso- 
lutely identical.’’ The noted British statesman drew the surprising conclusion: ‘The less 
one seeks to define in explicit terms the functions bestowed respectively upon the Council 
and the Assembly, the more one does for the good of the League. A group of exact formulas 
would attract undue attention to the uncertainties (doubtless left by intention) in the Cov- 
enant, and would give rise to judicial controversies which would entirely destroy the use- 
fulness of the League. Hence’’—continued the former premier—‘‘I recommended that the 
Council should abstain from initiating any action likely to draw attention to the conflicts 
of authority which might develop—although unlikely to do so—on account of the terms of 
the Covenant. In the absence of clear terms Lord Balfour relied, somewhat optimistically, 
on “tact, bon sens, and tolérance mutuelle.”’ 

® According to their rules of procedure the Assembly met at least once in a year, while 
four annual meetings were foreseen for the Council. See Harley, J. E., Documentary Tezt- 
book on International Relations, 1934, pp. 82 and 86. 

® Article 28 of the Charter, it is true, says rather cautiously that the Security Council 
“shall be so organized as to be able to function continuously.” 
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The Secretariat of the League was permanent. Divided into several de- 
partments, roughly comparable to the ministries or departments of a na- 
tional administration, it soon became the backbone of the Geneva organiza- 
tion, performing important preparatory research and codrdinating tasks 
which, although auxiliary in principle, were, like the drafting of international 
legislation, rather essential in fact. This work of the Secretariat dealt to a 
large extent, if not primarily, with social, economic, and cultural problems. 
It may be predicted incidentally that very much the same thing will happen 
in the case of the UN Secretariat. 

It is obvious that the most carefully prepared projects were of immediate 
practical value only if the members of the League could be persuaded to en- 
dorse them. The reluctance on the part of the members to renounce what 
they considered sovereign rights was strong, however,!® and whatever 
authority the Council of the League possessed had to be used to conquer it. 

But the League which, like the UN, was chiefly concerned with the main- 
tenance of peace, had only one Council. Its efforts to avoid the recurrence 
of armed conflicts were, unfortunately, not too successful, but it is probably 
accurate to say that they distracted the attention of the Council from the 
important preparatory work done by the Secretariat and commissions in 
the economic and social fields. It may therefore be an advantage to the 
UN that this field of international government has been provided with a 
supreme authority of its own. 

In defining the exact position of this new Council it must be kept in mind 
that neither the General Assembly nor the three councils of the UN have 
been endowed with true legislative rights. Since the legislative functions of 
the League bodies could hardly be exercised, this change need not be re- 
gretted, for the Covenant offered the deceptive picture of a stage of world 
government which had not yet been attained. 

Passing on to the rights which the three councils really possess, it will be- 
come clear that the highest rank and the greatest prerogatives have been 
conferred upon the Security Council. As chief guardian of international 
peace and security this body may decide upon non-military sanctions (Arti- 
cle 411") and, aided by the Military Staff Committee (Article 46) it even may 
“take action by air, sea or land forces’’ (Article 42). 

But even under normal conditions the superior status of the Security 
Council, as compared with that of the two other councils, is shown by two 


1°In perusing the minutes of international conferences it is sometimes hard to decide 
whether objections to international legislation, based on alleged violations of sovereign 
rights, are genuine though mistaken, or merely prompted by the desire to show the ob- 
jectors’ patriotic concern. Thus when the long overdue international rules on responsibil- 
ity for collisions of inland navigation vessels were elaborated under the sponsorship of the 
League, the Yugoslav delegates objected suddenly that the treaty, once in force, would be 
but the first step to the “internationalization of their national waters” (see League of Na- 
tions Publications, Geneva, 1931, VIII. 13, p. 250). The convention was consequently 
denatured by an additional “special protocol.” It never went into force. 
™ See below, p. 615. 
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major responsibilities which it shares with the General Assembly: it ‘‘recom- 
mends,”’ z.e. selects the Secretary General who is then formally appointed by 
the General Assembly (Article 97), and it has equal rights with the General 
Assembly in appointing the members of the International Court of Justice 
(Statute of the Court, Article 8). 

On principle the General Assembly would seem to rank higher than all 
three councils, including the Security Council, since it approves the budget 
of the organization (Article 17), elects part of the council members ” and 
receives the annual reports of the councils. But the Security Council has 
obviously been established as an independent organ to which specific powers 
were granted directly.“ The organization’s responsibilities in social and 
economic fields and in trusteeship matters, on the other hand, are exercised 
not only by the respective councils but also by the General Assembly and 
whatever functions the two minor councils exercise ‘‘are discharged under 
the authority of the General Assembly” (Articles 60 and 85). 

3efore discussing the functions of the Economic and Social Council a 
few words should be said about the aims of the UN with respect to social and 
economic codperation (Chapter IX of the Charter). These aims have been 
proclaimed in the Preamble, in Articles 1 (3) and 55 of the Charter, and have 
perhaps best been summarized in (b) of the last named Article. According 
to this provision, the UN shall promote ‘‘solutions of international economic, 
social, health, and related problems, and international cultural and educa- 
tional codperation.’’ Paragraphs (a) and (c) of the same Article, which 
promise, respectively, the promotion of “higher standards of living, full 
employment, and conditions of economic and social progress and develop- 
ment,” and of ‘‘universal respect for, and observance of human rights and 
fundamental freedom for all, without distinction as to race, sex, language, or 
religion,” indicate the spirit in which the solution of the aforementioned 
problems are to be attempted. 

The Covenant of the League of Nations approached the problem in a dif- 
ferent way, as will be remembered. Article 23, which was dedicated largely 
to economic and social coéperation, contained not so much the program of 
the Geneva organization as a list of obligations the fufillment of which was 
pledged by the individual members of the League." 


12 The General Assembly elects the six non-permanent members of the Security Council 
(Article 23; only the “big five”’ are permanent members), all the eighteen members of the 
Economic and Social Council (Article 61) and half of the members of the Trusteeship Coun- 
cil (Article 86). Each member is to have one representative. 

13 Especially in Chapter VII (Articles 39-51; action with respect to threats to the peace, 
breaches of the peace and acts of aggression). 

4 In the case of the prevention of the traffic in women and children, and in opium and 
other dangerous drugs (Article 23c), and of the trade in arms and ammunition with certain 
countries (Article 23d, a security measure) the members recognized the authority of the 
League. They assumed, on the other hand, individual responsibility for the promotion of 
“fair and humane conditions of labor’’ (Article 23a) and of “freedom of communications 
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The Charter would seem to be more thorough in this respect. Article 55, 
as quoted above, outlines the program of the organization, while according 
to Article 56 ‘‘all members pledge themselves to take joint and separate 
action, in codperation with the organization, for the achievement of the 
purposes set forth in Article 55.” 

The “functions and powers’ of the General Assembly in economic and 
social fields, and the functions and powers of the Economic and Social 
Council, will be treated in the chapter dealing with the “specialized agen- 
cies’? to which most of these functions and powers refer. 


II. INTERNATIONAL ORGANIZATIONS IN ECONOMIC AND SOCIAL FIELDS 


The pattern of preéxisting international associations and unions is ex- 
tremely varied. In recent decades they have entered nearly every field of 
human interest and activity. Among the governmental associations, or 
public international unions, special attention seems to be due to the or- 
ganizations dealing: 


1. With the development of international law, in particular of private 

international law (conflicts of law), and with the unification of law; 

With the protection of foreigners, minorities, and refugees; 

. With labor and population problems; 

With education and intellectual coéperation; 

With health problems (including the fight against opium and other 

dangerous drugs) ; 

With the prevention of crime; 

With financial and monetary relations; 

. With agricultural problems, the conservation of resources, and 

fisheries; 

. With trade and customs problems; 

. With transportation and communications (including aerial, fluvial, 
and maritime navigation).% 


So 


— 


The range of activities of the private international associations is, if pos- 
sible, even wider."* These associations are particularly important as the 
forerunners of governmental associations in their fields, and the formal 


and of transit and equitable treatment for the commerce of all members of the League’ 
(Article 23e), and for the “‘ prevention and control of disease” (Article 23f). The provisions 
of the Covenant were, incidentally, by far more specific than those of the Charter but, con- 
sidering the elastic formulas used in Article 23, were not really binding. 

* The order in which the various spheres of activity have been enumerated does not 
imply any attempt at classifying them according to their importance. The greatest 
Practical significance must probably be attributed to several public international unions 
which are active in the field of transportation and communications. 

® Some of these organizations, such as the International Law Association or the Interna- 
tional Chamber of Commerce, were active in many different sectors of international life 
and legislation. A quarterly bulletin, published by the League of Nations, listed the period- 
ical meetings of the more important among these international associations. 
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recognition given them in Article 71 of the Charter '’ may be considered a 
well deserved acknowledgment of the essential part which they have played 
in the development of international legislation. 

It is not surprising that associations of immediately interested parties 
have also contributed to this end. In the field of transportation, for exam- 
ple, the international organizations of carriers have exercised great influence. 
It would be unjust to characterize this influence as necessarily harmful; but 
it must be remembered that associations of this type may easily assume a 
cartel-like character. ‘Thus, when a transport convention is elaborated, an 
association of railroad enterprises may certainly be able to offer useful sug- 
gestions of a technical character. But the same association may also func- 
tion as a price or distribution cartel—and this will almost certainly be true 
of separately organized groups of its members. Legislative proposals ema- 
nating from such an organization should consequently be treated with great 
caution whenever they refer to the transportation contract, since transport 
conditions of every kind have their bearing on freight and fare. Codéper- 
ation producers’ associations need not necessarily be rejected, but should 
be counterbalanced by granting equal opportunities to associations of con- 
sumers and independent expert and professional men and women. 

Both public and private international associations may be universal or 
at least intended as such (that is, open to the accession of any nation de- 
sirous of joining), or may be limited to the nations of a given area. The 
most catholic of the older public international unions is the Universal 
Postal Union, to which practically all the countries of the world belong. 
The most important among the regional governmental associations are those 
formed by the nations of the Americas; in Europe there were associations 
formed by the Scandinavian, the Balkan, and the successor states of the 
former Austro-Hungarian monarchy. 

Private international organizations that wish to further or influence 
international association in the broader sense of the word are seldom region- 
ally exclusive. On the other hand, it is not only international associations 
of this kind that take an interest in international legislation. Since national 
associations too may be able to make important contributions to the nascent 
world code, they have expressly been mentioned in Article 71 of the 
Charter.'$ 

The ultimate purpose of international coéperation is always the advance- 
ment of general interests in a given field. But the immediate aim which 
any international agreement can expect to attain will, as a rule, depend 
upon the stage of development that has been reached in this particular do- 
main of international relations. Thoroughgoing research and study are— 
or at least should be—considered an indispensable prerequisite to effective 
international legislation. If this preparatory work has not been done by 
individual governments, private associations or scholars, the first step of 


17 See below, p. 609. 18 Same. 
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international governmental coéperation will appropriately consist in the 
setting up of an international research institute. 

Thus it was the purpose of the Convention of Rome, of June 7, 1905, to 
create an International Institute of Agriculture designed to collect, study, 
and publish statistical, technical, and economic information on a wide 
range of agricultural problems, and ‘‘to submit to the approval of the 
governments, if there is occasion for it, measures for the protection of the 
common interests of farmers and for the improvement of their condition.”’ '* 
In later years the Institute prepared several concrete conventions some of 
which went into force. ‘This agency is about to be replaced by the much 
vaster Food and Agriculture Organization of the United Nations (FAO) 
which, to use Ambassador L. B. Pearson’s words, is the first functional 
Anternational agency ‘‘ which sets out with so bold an aim as that of helping 
nations to achieve freedom from want.” ?! 

After World War I similar functions in different fields were entrusted to 
three international agencies: the International Institute of Intellectual 
Coéperation, in Paris (founded in 1924), the Educational Cinematographic 
Institute of Rome (founded in 1928), and the Institute for the Unification 
of Private Law of Rome (founded in 1926). These international institutes 
were not established by international conventions in the customary sense 
of the word but through agreements entered into by the French and Italian 
Governments on the one hand and the League of Nations on the other; 
although under the direction of the League they were financed by the two 


1 United States, Treaty Series, No. 484; Harley, p. 290. 

*° One of these agreements was the Convention on the Organization of the Fight against 
Locusts, of Rome, October 31, 1920 (Hudson, M. O., International Legislation, Vol. I, p. 
27). The contracting states promised to take measures necessary for fighting locusts which 
might damage the crops of neighboring states (susceptibles de nuire aux cultures des Etats 
voisins) and recognized the Institute as their official center of documentation and informa- 
tion. This was an interesting attempt to proceed somewhat abruptly to the universal regu- 
lation of a problem which—although possibly universal itself—would seem to call primarily 
for concerted action by the countries of individual geographic areas. The convention 
might nevertheless have attained its purpose had it been universally accepted. But ten 
years after its conclusion it had been ratified only by a small number of states most of which 
were separated by the seven seas. 

In 1926, codperation in the same field was found necessary by some of the Levantine coun- 
tries (Palestine, Transjordania, Iraq, Turkey and Syria). But instead of adhering to the 
Convention of 1920 they concluded a new agreement “creating the International Bureau of 
Locusts” (see Hudson, Vol. 3, p. 1888 and p. 1891). The Bureau also collects informa- 
tion and submits proposals, but has been given more concrete responsibilities than the In- 
stitute, though in a more specialized field; the convention is, incidentally, open to the ad- 
herence of other states without regard to their geographic position. 

* Food and Agriculture Organization of the United Nations, Report of the First Session of 
the Conference held at the City of Quebec, Canada, October 16 to November 1, 1945, Wash- 
ington, 1946, p. ix. See also, p. 55, the recommendation to wind up the affairs of the Inter- 
national Institute of Agriculture, to transfer its library, archives, and property to the FAO 
and to substitute FAO for the Institute ‘(in the execution of the provisions of the interna- 
tional conventions which attribute functions to the Institute.” 
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governments.” The Cinematographic Institute drafted the Convention 
for Facilitating the International Circulation of Films of an Educational 
Character > which—a not unusual occurrence—was soon followed by a 
similar inter-American treaty. The Institute of Intellectual Codperation 
not only prepared conventions of its own * but also attempted to broaden 
the sphere of action of the Cinematographic Convention elaborated by its 
sister institute in Rome; the importance of its contribution to this end was 
recognized by the Assembly of the League.*® It is also interesting to note 
that in a neighboring field valuable work was done by the International 
Bureau of Education at Geneva; this was a private international organiza- 
tion, to which, however, many governments and ministries of education 
belonged.” The responsibilities of most of the aforementioned organiza- 
tions will be transferred to the newly founded Educational, Social, and 
Cultural Organization of the United Nations (UNESCO). 

There are other cases where an international convention also provides for 
the establishment of international agencies, but where these permanent 
organizations, important as they are, disappear behind the even more im- 
portant legal rules contained in the convention (which are usually necessi- 
tated by, and characteristic of, a rather advanced stage of international 
relations in this particular field). This is, e.g., the case with the postal, tele- 
communications, and transport unions which, at present, are administered 
at Berne, Switzerland. These unions are also characterized by the statu- 
tory non-permanent organs with which they have been endowed, namely 
their periodical conferences, also called conferences of revision. Even the 


22 Namely the Paris institute by the French Government and the Rome institutes by the 
Italian Government. Like many other international institutions the institutes received 
occasional support from American foundations; see, e.g., the League Report on the Paris 
Institute for 1936, Paris, 1937, p. 12. 

3 Geneva, October 11, 1933, Hudson, Vol. VI, p. 456. The treaty came into force on 
January 15, 1935. 

*% Convention concerning Facilities for Educational and Publicity Films, Buenos Aires, 
December 23, 1936, Hudson, Vol. VII, p. 611. The treaty came into force on April 1, 1938. 

% In particular the Convention concerning the Use of Broadcasting in the Cause of Peace, 
Geneva, September 23, 1936, Hudson, Vol. VII, p. 409. The treaty came into force on 
April 2, 1938. 

% See the League Report on the Institute for 1937, Paris, 1938, p. 70. Apart from its 
valuable ‘“‘collections’’ (series of books: “Conversations,” “Open Letters Series,” “ Intel- 
lectual Coéperation Series’’), the Institute published the following periodicals: Cooperation 
Intellectuelle (monthly); Museton and its Supplement, organ of the International Museums 
Office (monthly); Index Translationum (quarterly) ; Scientific Museums (monthly) ; Students 
Abroad (twice a year); Bulletin de l’Office International des Instituts d’Archéoloyie et de 
U Histotre de l’ Art (three times a year); Bulletin for University Relations. 

27 The Institute of International Education, New York, a private national association 
with international affiliations, represents another type of internationally important organ- 
izations. The Institute was active in the international exchange of students which, as is 
well known, was facilitated by the Rhodes Scholarships, and by those granted by the Gug- 
genheim Foundation, the Rockefeller Foundation, and the Carnegie Endowment for Inter- 
national Peace. 
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original elaboration of one of the three basic conventions, the Convention 
on the Transport of Goods by Rail, was almost exclusively intrusted to 
conferences of this type.*® 

Other treaties are practically of equal significance, both on account of 
their general contents and because they establish vitally important interna- 
tional agencies. Thus, the Bretton Woods Agreements of July 22, 1944, 
could not confine themselves to setting up an international bank and an 
international fund (International Bank for Reconstruction and Develop- 
ment, and International Monetary Fund). In his message to Congress of 
February 12, 1945, President Roosevelt declared not only that “‘the articles 
of agreement constituting the charter of the bank have been worked out 
with great care by an international conference of experts and give adequate 
protection to all interests,’ but also that the fund agreement ‘‘establishes a 
code of agreed principles for the conduct of exchange and currency affairs.”’ 2° 

The American ‘“ Proposals for Expansion of World Trade and Employ- 
ment” of December, 1945, suggest that an International Trade Organiza- 
tion be created, to stand beside the international agencies dealing with cur- 
rency, investment, agriculture, labor, and civil aviation. Like the Bretton 
Woods Agreements, these ‘‘proposals’’ contemplate not only the establish- 
ment of a central international agency (to deal with trade and employment), 
but also ‘‘the adherence by all members to a detailed charter which would 
establish rules of trading policy and conduct.” *° 

The foregoing remarks might lead to the assumption that such interna- 
tional conventions provide necessarily for the establishment of international 
agencies, albeit agencies of varying importance. If this can be considered 
a rule it nevertheless has numerous—and on the whole rather regrettable 
—exceptions, where either no permanent agency whatever has been put in 
charge of the activities contemplated by the convention * or where certain 


*® The first conference for the elaboration of this treaty took place in 1878, but the Conven- 
tion went into force only on January 1, 1892. It might be argued that, had a permanent 
international agency for the preparation of the Convention been established by the con- 
ference of 1878, an agreement might have been reached at an earlier date. But the method 
of preparing international legislation was a different one in this case: the work was done 
not through the instrumentality of a permanent organ, but by means of ensuing conferences 
which, step by step, cleared the way of obstacles. 

** Congressional Record, Vol. 91, p. 1062. 

*°See Address by Assistant Secretary of State Clayton at the semi-annual meeting of 
the Academy of Political Science, New York, April 11, 1946 (State Department Press Re- 
lease No. 244, p. 6), and the analysis of the “Proposals” in The New York Times of De- 
cember 7, 1945, p. 14. 1 

** For example the public international union for the Technical Unity of Railroads, 
formed by the European countries between the Spanish and Russian borders, has no inter- 
national bureau. (The main charter of this union entered into force in 1882, and amended 
versions became effective in 1886, 1907, 1914 and 1939; see the latest text in Bulletin des 
Transports I nternationauz, Berne, 1940, Annexe.) Certain preparatory and research tasks 


have been entrusted to the International Railway Union, Paris, a private international 
association. 
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coordinating tasks have been entrusted not to an independent international 
body but to the government of one of the contracting states. In all of 
these cases the Governments could, incidentally, rely upon the assistance 
of several private international associations which did the necessary legisla- 
tive research work on an international basis. The Warsaw Private Air 
law Conference of 1929 explicitly requested the CITEJA (Commission 
Internationale Technique d’Experts Juridiques Aériens, a semi-official body 
of government-appointed experts) ‘‘to continue its work of preparing draft 
conventions’’ for the continuous improvement of the Air Law Convention. 
Shortly before the end of World War II the Chicago Civil Aviation Confer- 
ence of 1944 recommended the resumption “‘at the earliest possible date of 
the CITEJA sessions which were suspended because of the outbreak of the 
war” and the coérdination of the activities of CITEJA and of the interna- 
tional bodies created at Chicago.* 

These divergencies are worthy of attention since, as we shall see, the coér- 
dinating provisions of the Charter’s chapters on economic and social co- 
operation refer to agencies and not to conventions or public international 
unions. It also should be mentioned in this connection that the Charter 
introduces a new and distinctive description of the international agencies 
working in the economic and social field which, although well chosen, is used 
in two different meanings. Article 57 (1) calls these bodies “specialized 
agencies’’ and describes them as ‘“‘established by inter-governmental agree- 
ment and having wide international responsibilities as defined in their basic 
instruments in economic, social, cultural, educational, health, and related 
fields’ but paragraph 2 of the same Article reserves the same designation 
for specialized agencies ‘brought into relationship with the organization” 
(UN). This short term is, of course, nothing but a code-like abbreviation; * 
probably there will still be specialized agencies not brought into relation- 
ship with the UN, just as there were international bodies which remained 
independent of the League of Nations. 

There remains one classification of international agreements which— 
probably for good reasons—has seldom been tried out, although it must be 
deemed essential from the point of view of practice. The authoritative 
collections of international treaties, such as Martens’ Receuils Générauz, the 
Treaty Series of the League of Nations, or Judge Hudson’s “International 
Legislation’’ (which has wisely been limited to multilateral instruments), 
would seem to present imposing masses of codified international codpera- 


% Thus certain tasks frequently performed by international bureaus were entrusted to 
Belgium in the case of the Bills of Lading Convention of 1924, to France in the case of the 
Warsaw Private Air Law Convention of 1929, and to Great Britain in the case of the Safety 
of Life at Sea Convention of 1929. 

33 Final Act of December 7, 1944, Recommendation No. VII. 

4 This abbreviation has, however. not always been used, for instance not in Article 96 (2) 
of the Charter. 
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tion. They contain, however, not only legislation pertaining to various 
fields, and of differing purpose and local applicability, but also agreements 
of greatly varying practical importance, which, although clothed in similar 
legal forms, range from conventions of the greatest significance for the social 
and economic life of the member states to somewhat shadowy and lifeless 
declarations of good will and friendly intentions. 

Conventions of the latter type, many of which were concluded under the 
auspices of the League of Nations, may be so complete and detailed as to 
offer an outwardly satisfactory semblance of international codification, 
and nevertheless be so full of loopholes as to be thoroughly devoid of prac- 
tical significance. They are not entirely valueless; frequently they are the 
fruit of the painstaking efforts of conscientious legislators, and, at a later 
juncture, they may still become useful, if purged of their countless reserva- 
tions and ambiguous formulas. But they also raise expectations without 
fulfilling them, and since they fail to meet the needs which led to their con- 
clusion, they tend to discredit international coéperation as such. 

Considering the great variety of international agreements it would ob- 
viously be futile to prescribe detailed recipes for international legislation. 
For a different reason such formulas would obviously be out of place also in 
the case of preliminary conventions which merely provide for the establish- 
ment of international research centers or for consultations among the con- 
tracting states. It can be said, however, that, in order to be workable, 
truly regulatory conventions should, above all, fulfill the requirements of 
adequacy, fairness, binding force (including enforceability) and easy amend- 
ability. Conventions in the same or neighboring fields should, furthermore, 
be effectively codrdinated. 

A treaty may be considered adequate if it devises as complete a solution of 
the underlying problem as can be attained at the particular time of its con- 
clusion. An international instrument will often be unsatisfactory in this 
respect, because the parties reached an agreement only on some, and not 
on all, important aspects of the matter under consideration. This incom- 
plete coverage of the field is often due to unfounded distrust, or lack of 
expert knowledge, on the part of the negotiators, or both.* 

It must be admitted, of course, that the selection of qualified representa- 
tives poses a difficult problem, especially where an international convention 
attempts to regulate the relations between various economic and social 
groups. It should be obvious, however, that no fair solution of contested 
issues can be expected if expert representatives are taken merely or pre- 
dominantly from one of the interested groups. 

On the whole it was rather the lack of binding force than lack of adequacy 
or fairness of individual treaties which tended to discredit international 
legislation in the past. Naturally a treaty which indulges in weak and hesi- 


38 See the example given in note 10, above. 
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tant verbiage can hardly ever be enforced. If all that recalcitrant contract- 
ing parties undertake boils down to the promise to consider, to consult about, 
or even to promote and to encourage, certain useful measures—then it will, 
even if nothing much comes out of these pledges, be hard to prove that they 
have been violated. If a treaty is strongly worded and unequivocal one 
may rely upon the solemn word of the contracting states. It will neverthe- 
less be safer to include economic sanctions and to provide for recourse to in- 
ternational courts or to international arbitration. Both devices have been 
successfully adopted in the case of the International Convention for the 
Transport of Goods by Rail.* 

The postulates of easy amendability and codrdination result necessarily 
from the accelerated pace of scientific and economic progress. ‘Treaties of 
practical significance to the everyday life of the member states may become 
entirely valueless if urgently needed amendments have to undergo the time- 
honored ordeal of ratification by scores of contracting states—especially if 
these states are not even obliged to submit to their legislative bodies the 
amendments which they have signed.*’ Various public international un- 
ions have shown the way, in particular the Universal Postal Union,** the 
Berne Transport Union*® and the Paris Air Navigation Union of 1919.‘ 
The hope that past distrust or caution will be abandoned, that these 
examples will be followed by other public international unions, and that the 
UN will lead its members toward this goal, may, at first sight, seem exag- 
gerated, since the new organization itself holds to the requirement of rati- 
fication (Article 108 of the Charter). But this need not necessarily preclude 


% The jurisdiction of the Central Office (see Manley O. Hudson and Louis B. Sohn, 
“Fifty Years of Arbitration in the Union of International Transport by Rail,” this JouRNAL, 
Vol. 37 (1943), p. 597) and its right to strike railway lines from the official list (see Article 
57d and Annexe VI, Article 3 of the Convention) become operative only in conflicts between 
carriers belonging to different countries. (However the most important of these carriers 
are, in fact, government agencies.) Litigations between the Governments regarding the 
convention are subject to the procedure provided for in general or special treaties of arbi- 
tration. Litigations between carriers and shippers are judged by the courts of the member 
states according to the rules laid down in the convention. 

37 This obligation exists for the members of the ILO. See below, p. 608. 

38 “Proposals between meetings’”’ (see Article 19 of the Cairo Convention of 1934), “ pre- 
paratory commissions,” and especially the insertion in the text of the convention of the date 
of its effectiveness. ‘This,’ remarked Evaristo Garbani-Nerini, Director of the Universal 
Postal Union from 1925 to 1937, ‘is one of the most characteristic peculiarities of our insti- 
tution. . . . It follows that the member states very frequently apply the new conventions 
. . . for months and years before ratifying them . . . the signature is equal to a provisional 
ratification . . . valid up to the moment where a declaration to the contrary has been 
made”’ (Les bases, l’organization et le développement de l'Union Postale Universelle, 1935, 
p. 15). 

39See this writer’s study, “International Legislation in the Field of Transportation,” 
this JouRNAL, Vol. 38 (1944), p. 581, on the “Commission of Experts.” 

#0 The International Committee on Aerial Navigation (CINA), established by the Conven- 
tion on the Regulation of Aerial Navigation of Paris, October 13, 1919, had broad legislative 
powers. See Anne Pignochet, L’Organisme le plus évolué du droit international, Paris, 1936. 
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a more liberal attitude with respect to the constitutions of international 
agencies with a much more limited sphere of action. 

At the International Civil Aviation Conference in Chicago (1944) a char- 
acteristic step was made in this direction. In one paragraph the Paris Air 
Navigation Union of 1919 was mentioned; the charter of this union, the 
Convention on the Regulation of Aerial Navigation of Paris, October 13, 
1919, provided for the establishment of the International Committee on 
Aerial Navigation (CINA), an agency which was placed under the direction 
of the League of Nations and which had broad legislative powers.*! For 
both reasons the United States was not able to join the Paris Union,® and, 
as a consequence, the competing Habana Convention of 1928 was concluded 
among the states of the western hemisphere.“ Now the Chicago Con- 
vention of 1944 is, according to its own Article 80, designed to supersede 
both the Paris and the Habana Convention. In bestowing true legislative 
rights on an international body it does not go as far as the Paris Con- 
vention, but adopts the principle of the Berne Commission of Experts,“ 
stipulating that any annex or any amendment of an annex “shall become 
effective within three months after its submission to the contracting States 
or at the end of such longer period of time as the Council may prescribe, un- 
less in the meantime a majority of the contracting States register their 
disapproval with the Council.” * 

Amendments to the Convention itself still need ratification by at least 
two-thirds of the total number of contracting states. But “if in its opinion 
the amendment is of such a nature as to justify this course, the Assembly 
(of the International Civil Aviation Organization) in its resolution recom- 
mending adoption may provide that any state which has not ratified within 
a specified period after the amendment has come into force shall thereupon 
cease to be a member of the Organization and a party to the Convention.” “ 

The wish to free as many amendments as possible from the cumbersome 
ratification procedure is noticeable also in the constitutions of the FAO 
and of the UNESCO, auxiliary organizations of the UN which were founded 
at the end of 1945.47 In the case of the FAO, amendments which do not 
involve new obligations for member nations shall take effect on adoption by 


“| See Pignochet, note 40. 

“ See Hackworth, G., Digest of International Law, Washington, 1940-44, Vol. IV, p. 363. 

* See Manley O. Hudson, “ Aviation and International Law,” in this JourRNAL, Vol. 24 
(1930), p. 234, and Louis C. Cassidy, in “Does the Havana Aérial Convention Fulfill a 
Need?”, Air Law Review, 1931, p. 42. 

* See note 39. 

* Article 90 of the Chicago Convention. By April 15, 1946, the Convention—which, 
according to Article 91, as soon as ratified or adhered to by twenty-six States, shall come into 
force among them on the thirtieth day after deposit of the twenty-sixth instrument—had 
been ratified by Canada, China, the Dominican Republic, Nicaragua, Paraguay, Peru, 
Poland, and Turkey (Department of State Press Release No. 251). 

“ Article 94 of the Chicago Convention. 

"See note 21 on the FAO and note 65 on the UNESCO. 
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the Conference by a vote concurred in by a two-thirds majority of all the 
members of the Conference (Article XX of the FAO Constitution). Article 
XIII of the UNESCO Constitution contains a similar rule but requires also 
that ‘‘amendments which involve fundamental alterations in the aims of the 
Organization’’ be subsequently accepted (7.e. ratified) by two-thirds of the 
member states. 


IV. CHARTER PROVISIONS ON SPECIALIZED AGENCIES 


The League of Nations and the United Nations were created as centers 
of international codperation but both recognized that the foundations had 
been laid by previous arrangements and agencies. The Geneva institution 
in particular, to which some of the most important members of the com- 
munity of nations did not belong, also had to reckon with the probability, or 
rather certainty, that new international arrangements and agencies would 
be established outside of its orbit. The two organizations handled this 
intricate problem in different ways. 

In dealing with this question, the League did not distinguish between 
“‘security’’ and ‘‘economic and social’? arrangements. The Covenant 
stated unmistakably its supremacy over all other international legislation, 
and declared with equal firmness that functional organizations working in 
the international field should be subordinated to the League. There were 
explicit stipulations regarding both past and future in this respect. 

With respect to international legislation, Article 20 (1) of the Covenant 
said: 

The Members of the League severally agree that this Covenant is 
accepted as abrogating all obligations and understandings ‘inter se 
which are inconsistent with the terms thereof, and solemnly undertake 
that they will not hereafter enter into any engagements inconsistent 
with the terms thereof. 

The second paragraph of the same Article added: 

In case any Member of the League shall, before becoming a Member 
of the League, have undertaken any obligations inconsistent with the 
terms of this Covenant, it shall be the duty of such Member to take im- 
mediate steps to procure its release from such obligations. 

This provision was quite obviously aimed at treaties between members and 
non-members of the League. The Covenant made it clear that it did not 
consider such obligations abrogated if the requested release could not be 
obtained.** 

The Charter contains no provision corresponding to Article 20 (2) of the 
Covenant. Article 103 says simply: 


48 Article 21 of the Covenant: 
Nothing in this Covenant shall be deemed to affect the validity of international en- 
gagements, such as treaties of arbitration or regional understandings like the Monroe 
Doctrine for securing the maintenance of peace. 


was expanded into Chapter VIII of the Charter (Regional Arrangements, see below, p. 614). 
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In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. 

It would seem that provisions contained in treaties concluded between UN 
members and third parties are to be considered void, whether or not any 
release has been procured or even requested. 

The important principle of compulsory registration of treaties (Article 18 
of the Covenant) was fully maintained in Article 102 of the Charter. 

While the provisions of the Charter on international legislation as such are 
intended to be stronger than the regulations contained in the Covenant, the 
San Francisco legislators proceeded differently in the case of the international 
agencies. It was said in Article 24 (1) of the Covenant: 

There shall be placed under the direction of the League all interna- 
tional bureaux already established by general treaties if the parties to 
such treaties consent. All such international bureaux and all com- 


missions for the regulation of matters of international interest hereafter 
constituted shall be placed under the direction of the League. 


Some caution seemed to be indicated in this respect. The attempt to sub- 
ordinate the international bureaus to the League had not been very success- 
ful, apart from administrative and budgetary difficulties, mainly because im- 
portant members of public international unions either did not belong to the 
League, or were of less in‘‘uence there than in the particular union whose 
coérdination with (or rather subordination to) the League was contemplated. 
Thus the Charter speaks only of bringing the agencies into relationship with 
the UN, and not of placing them under its direction.*® On the other hand, 
the codrdination of the various agencies in the economic and social field 
which had not expressly been mentioned in the Covenant, is treated exten- 
sively in the Charter. At first sight it would seem that the relations be- 
tween these agencies and the UN were, on the side of that organization, 
limited to the General Assembly, the Economic and Social Council (and, of 
course, to the Secretariat), but we shall see that, strictly speaking, this is 
not the case. 

The functions of the UN in the economic and social field are two-fold; 
they are either of a general character, or are closely related to the existing 
(or newly created) public international unions. The Charter mentions as 
general responsibilities, both of the General Assembly (Article 13 (1b) ) and 
of the Economic and Social Council (Articles 62, (1) and 62, (2) ) the making 
or initiating of studies, reports and recommendations for the purpose of 
promoting international codperation in the economic, social, cultural, edu- 
cational and health fields, and assisting in the realization of human rights 
and basic freedoms for all. According to Article 62 (3) the Economic and 
Social Council may also ‘prepare draft conventions for submission to the 


** See below, p. 610. 
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(ieneral Assembly, with respect to matters falling within its competence.”’ 
Article 62 (4) provides that ‘‘it may call, in accordance with the rules pre- 
scribed by the United Nations, international conferences on matters falling 
within its competence.” 

This text does not say expressly that the Council may submit draft con- 
ventions to these international conferences, nor does it state whether, if such 
draft conventions have been submitted to the General Assembly, this body 
may assume the responsibilities of a specialized (functional) conference. It 
would seem, however, that both questions should be answered in the affirma- 
tive. One even might argue that the right to make recommendations (Arti- 
cles 13 and 62) includes the right to recommend the signing and ratifying of 
treaties. It can be assumed that, as was the case under the League, these 
conventions will, in fact, be prepared by the Secretariat, in coéperation with 
the commissions set up by the Economic and Social Council (Article 68),°° 
and probably also with the secretariats of the newly founded ancillary or- 
ganizations in the agricultural, financial and monetary, educational, and 
other fields. 

The members of the UN are not expressly obliged to submit draft conven- 
tions to their legislative bodies, as were the members of the ILO," but 
Article 56 of the Charter, which reads, 


All members pledge themselves to take joint and separate action in 
coéperation with the organization for the achievement of the purposes 
set forth in Article 55.” 


might be interpreted as intimating a somewhat similar responsibility. 
Critical observers might also find that the right to make and initiate 
studies and reports, and even recommendations and draft conventions does 


5° In its January, 1946, session the Economic and Social Council established a Commis- 
sion on Human Rights, with a Sub-Commission on the Status of Women; an Economic and 
Employment Commission to have three Sub-Commissions, on Employment, Balance of 
Payments, and Economic Development, respectively; a Temporary Social Commission; a 
Statistical Commission; a Temporary Transportation and Communications Commission; 
and a Commission on Narcotic Drugs. It decided to establish at its next session a Demo- 
graphic Commission, a Fiscal Commission, and a Codrdination Commission. It also es- 
tablished Committees on Refugees, on Specialized Agencies, on Non-Governmental Or- 
ganizations, and the necessary Preparatory Committees in connection with forthcoming 
functional conferences. (See “The United States and the United Nations,” Report of the 
U.S. Delegation to the First Part of the First Session of the General Assembly of the United 
Nations, London, England, January 10-February 14, 1946.) 

& “Each of the Members undertakes that it will, within the period of one year at most 
from the closing of the session of the Conference, or if it is impossible owing to exceptional 
circumstances to do so within the period of one year, then at the earliest practicable mo- 
ment and in no case later than eighteen months from the closing of the session of the Con- 
ference, bring the recommendation or draft convention before the authority or authorities 
within whose competence the matter lies, for the enactment of legislation or other action” 
(Article 19 (5) of the Constitution of the International Labor Organization). 

% See text of Article 55 on p. 596, above. 
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not reach too far, since the very same “‘right’”’ could be and in fact has often 
been exercised by private national and international organizations, and even 
by single individuals. However, the recommendations of the world or- 
ganization will carry greater weight than those emanating from any other 
source although their practical influence will depend in the long run upon 
the authority which the UN will have gained, and, in individual cases, upon 
the expertness and practicability of these recommendations. 

Recognizing that the fundamentals of international social and economic 
codperation have been laid by preéxisting associations, the Charter devotes 
more space to the special functions of the UN related to these associations 
than to the organization’s general obligations in this field. Codperation is 
envisaged even with private organizations; thus Article 71 declares: 

The Economic and Social Council may make suitable arrangements 
for consultation with non-governmental organizations which are con- 
cerned with matters within its competence. Such arrangements may 
be made with international organizations and, where appropriate, with 
national organizations after consultation with the member of the United 
Nations concerned. 


In dealing with governmental organizations in the economic and social 
domain, the Charter speaks, as has been mentioned before, of ‘‘the various 
specialized agencies established by inter-governmental agreement and hav- 
ing wide international responsibilities as defined in their basic instruments in 
economic, social, cultural, educational, health and related fields’’ (Article 
51). Against this method of focusing attention on “‘the specialized agen- 
cies,’ the objections might be raised: 

1. That the setting up of such agencies, in the past, has not been the 
sole nor even the primary objective of the so-called public interna- 
tional unions, and that certain of these unions even omitted to es- 
tablish them; 

2. That where such agencies do exist, they are not necessarily the most 
important organs of the union. In many cases the real aim of inter- 
national legislation was what the Charter now defines as the ‘‘so- 
lution of international economic, social, health and related problems” 
(Article 55 (b)) through the setting up of international regulations 
which were intended to become the law of the contracting states.™ 
And the most important organ of a union is frequently its periodical 
conference, also called conference of revision, scheduled to meet at 
stated intervals in order to amend the original convention. 


It may, however, be argued that no public international union is thor- 
oughly complete and none can be expected to work with full efficiency if it 
is not endowed with a permanent office, the natural center of inter-govern- 
mental activity in a given field. It is furthermore obvious that a per- 
manent international organization like the UN can more easily coéperate 
with other permanent international organs than with periodical conferences 


% See above, p. 600. 
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or with the single members of a public international union that has failed to 
create any international organs at all. 

The tasks devolving on the UN in connection with the specialized agencies 
are threefold: the existing agencies are to be brought into relationship with 
the UN, they are to be coérdinated one with another, and new specialized 
agencies are to be created. It also is planned that the UN will actually 
take action to facilitate and render more efficient the operation of the 
specialized agencies. This is implied in the Charter of the UN. Thus, it 
is hoped that the UN will offer certain technical services and assistance 
(e.g., translating, publishing, a central statistical service, et cetera) to all 
the agencies. It is also hoped that the UN will standardize fiscal policies, 
personnel policies and so forth.™ 

The basic rule on this relationship is laid down in Article 63 of the Charter, 
according to which the Economic and Social Council may enter into agree- 
ments, approved by the General Assembly, with any of the agencies referred 
to in Article 57, defining the terms on which the agency concerned shall be 
brought into relationship with the United Nations. The Charter provides 
clearly for two possible types of relationship. The more remote one would 
not greatly affect the independence of the agency. Under it the Economic 
and Social Council may make recommendations to the agency (Article 
62 (1));it may “‘take appropriate steps to obtain regular reports’”’ from it 
(Article 64 (1)); it may “‘ with the approval of the General Assembly, perform 
services”’ at the request of the agency (Article 66 (2));and may, according to 
Article 70: 

make arrangements for representatives of the specialized agencies to 
participate, without vote, in its deliberations and in those of the com- 
missions established by it, and for its representatives to participate in 
the deliberations of the specialized agencies. 
Most of these provisions look like codifications of what was practice under 
the League, even with regard to agencies which had not been put under its 
direction. The quoted paragraphs of Articles 62, 64, 66 and 70 of the 
Charter, however, use the term ‘‘specialized agencies,” which, according to 
Article 57 (2), should be reserved to agencies brought into relationship with 
the UN; hence they would seem to be inapplicable to agencies not brought 
into relationship with the new world organization. 

The influence of the UN on the agencies will, of course, be much greater 
and may lead to complete integration or absorption, if it pays all or most of 
their expenses. This too is foreseen, since according to Article 17 (3): 

See Report of the Preparatory Commission of the United Nations, December 23, 1945, 
Chapter III, Section 5. 

56 On the other hand a specialized agency need not necessarily lose its independence when 
it accepts the financial aid of the UN. Thus, the Educational, Scientific, and Cultural Or- 
ganization of the United Nations (UNESCO) apparently expects to obtain the financial 


backing of the UN while, at the same time, retaining its autonomy “within the fields of its 
competence” (Article X of the Constitution of the UNESCO). 
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the General Assembly shall consider and approve any financial and 
budgetary arrangements with specialized agencies referred to in Article 
57 and shall examine the administrative budgets of such specialized 
— with a view to making recommendations to the agencies con- 
cerned. 


It will be remembered that the Covenant of the League contained a similar 
provision (Article 24 (3)). At first sight the possibility of obtaining financial 
support would seem likely to enhance the willingness on the part of spe- 
cialized agencies ‘“‘to be brought into relationship”? with the UN. The UN 
will probably be more successful than was the League only if its own budget 
will permit it to offer really substantial assistance. 

The second task entrusted to the UN in the economic and social field con- 
sists in the codrdination of the international activities exercised in this 
domain. This the Charter emphasizes repeatedly: The purpose of the UN 
is to achieve international codéperation in many fields, and ‘‘to be a center 
for harmonizing the actions of nations in the attainment of these common 
ends’’ (Article 1 (4)); ‘‘the organization shall make recommendations for 
the coérdination of the policies and activities of the specialized agencies” 
(Article 58); and the Economic and Social Council ‘‘may coérdinate the 
activities of the specialized agencies through consultation with and recom- 
mendations to such agencies and through recommendations to the General 
Assembly and to the members of the United Nations”’ (Article 63 (2)). 

It is to be hoped that the warmth of these professions, and the sincere be- 
lief in the necessity and attainability of coérdination which evidently in- 
spires them, will make up for the lack of concrete indications as to what 
coérdination implies and how it is to be made effective. Past experience 
suggests three stages of development. In its most primitive stage codpera- 
tion will probably be characterized by arrangements with or among the spe- 
cialized agencies working in related fields; these agreements will provide for 
reciprocal representation according to the pattern of Article 70 quoted above. 
This is a mere beginning however. Such measures are useful but are neither 
new © nor too important. ‘‘Observers’’ necessarily reciprocate the courtesy 
displayed in their admission by the corresponding courtesy of avoiding 
anything that might smack of interference. 

Coérdination is bound to become much more efficient if it is both broad- 
ened and deepened, that is, limited neither to immediate neighbors in the 
functional area, nor to voteless or entirely mute observers. Thus it does 
not suffice to codrdinate the activities of the various international agencies 
working in each of the fields of labor, agriculture, financial relations, trans- 
portation, and so on. The interest of the labor agencies in most of these 
questions will hardly be disputed; it is less obvious but nonetheless true that, 


See the example given above, p. 599, or, e.g., Monthly Bulletin of Agricultural Science 
and Practice, 1939, No. 7 (first blue page) on codperation between the International Agri- 
cultural Institute and the Permanent Agricultural Commission of the ILO, ete. 
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€.g., currency problems may be of great concern to certain public interna- 
tional unions in the field of transportation.5” Successful codperation pre- 
supposes, furthermore, more than last-minute invitations sent by one 
international agency to another, asking it to send representatives to an im- 
pending meeting. Such representatives must be given time to become fa- 
miliar with the particular problems of the inviting agency, and must have 
ample opportunity to impart and to receive information which might prove 
essential to the work of both agencies. By means of appropriate ‘‘recom- 
mendations” to the specialized agencies (Article 63 (2)) the Economic and 
Social Council could do much to initiate this second stage of closer codrdina- 
tion, which finally may lead to the ultimate goal, the complete integration of 
all international activities in the economic and social field. 

The third task of the UN consists in the creation of new specialized agen- 
cies. According to Article 59: 


The organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new specialized 
agencies required for the accomplishment of the purposes set forth in 
Article 55.58 


It may be added that the ‘“‘international conferences falling within its com- 
petence”’ which the Economic and Social Council may convene, “in ac- 
cordance with the rules prescribed by the United Nations”’ (Article 62 (4)), 
will, if successful, frequently establish such specialized agencies. It is also 
noteworthy that certain public international unions of great prospective im- 
portance, particularly in the agricultural, financial and educational field, 
which were either founded shortly before the establishment of the UN, er 
else may be set up in the near future, will probably start their activities at 
the same time that the new world organization does so. 

The existence or imminence of such organizations points to the close in- 
terdependence of the three ‘‘agency’’ functions of the UN. These organ- 
izations, such as Bank and Fund, and agricultural and educational agencies, 
seem destined to exercise broader functions than did the older agencies that 
had been active in similar fields °° and may very well replace or engulf their 


‘7 In the years following World War I, and in the decade before the outbreak of World 
War II many Continental countries adopted stringent currency control measures. Many 
of these regulations violated the rules of the International Convention on the Transport of 
Goods by Rail (in particular the provisions on the payment of freight by consignor or con- 
signee, on cash advances, etc.). The Conferences of Revision of Berne (1923) and Rome 
(1933) took cognizance of the fact that certain of their members put commerce into strait 
jackets in order to protect their currencies, and that other members might wish to protect 
themselves against the protective measures devised by their partners. The far reaching 
concessions made by both conferences obviously did not satisfy all the member states, and 
new infringements on the treaty rules occurred. These are matters to be negotiated be- 
tween international transportation and currency agencies. 

58 See text of Article 55 on p. 596, above. 

6° See above, p. 599. 
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predecessors; they will also be linked to the UN from the outset. ‘lhe 
passing of the older agencies, which have done valuable pioneer work, would 
be a loss in many respects, and it would be ill advised to throw away the 
precious experience gathered by many of them. But the task facing the 
UN would become easier if it could be accomplished through the instru- 
mentality of a limited number of overall organizations which, in close re- 
lationship with the world organization, would in turn integrate the activities 
of the minor agencies working in their functional domain. 

As has been mentioned before the relations of the economic and social 
agencies with the UN will not be limited to the General Assembly and to 
the Economic and Social Council, but will extend to the International Court 
of Justice, to the Trusteeship Council, and even to the Security Council. 

The Court which ‘shall be the principal judicial organ of the United Na- 
tions”’ and which shall function in accordance with a statute annexed to the 
Charter (Article 92) will ‘‘be open to the states parties to the present Stat- 
ute” (Article 35 (1), Court Statute), while 

The conditions under which the court shall be open to other states 
shall, subject to the special provisions contained in treaties in force, be 
laid down by the Security Council. . . . (Article 35 (2)). 

The jurisdiction of the Court in cases affecting public international unions 
may be established in different ways; it may be based on the constitution of 
such a union (Statute, Article 36 (1); see also Article 37), or on general ac- 
ceptance of the compulsory jurisdiction of the Court (Statute, Article 36 (2)) 
on the part of litigant members of a public international union, or it simply 
may be brought about because the parties agree to submit a special case to 
the Court (Statute, Article 36 (1)). 

Although no judicial case can be brought before the Court without the 
previous consent of the parties—which, as has been said, may be given once 
and for all (Statute, Article 36 (2))—the specialized agencies brought into re- 
lationship with the UN may request advisory opinions of the Court on legal 
questions arising within the scope of their activities (Charter, Article 96(2)). 
To do this they do not need the consent of the member states but only the 
authorization of the General Assembly—which, it may be hoped, will be 
given them in advance, at the time of their integration into the UN. The 
Court Statute provides in Article 34 for further coéperation between World 
Court and specialized agencies. 

The relations between the specialized agencies and the Trusteeship Coun- 
cil are conditioned by the fact that the more important among them are 
universal and functional in character, like the Security and the Economic 
and Social Council, while the Trusteeship Council must be considered 
largely territorial in character. In territories ‘whose peoples have not yet 
attained a full measure of self-government (Article 73 (1)) and which have 
been placed under the Trusteeship system (Article 77 (1)), the General As- 
sembly and the Trusteeship Council exercise, generally speaking, the func- 


614 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tions both of the Security and of the Economic and Social Council (Articles 
76, 85, and 87). The Trusteeship Council shall, therefore, according to 
Article 91, ‘‘when appropriate, avail itself of the assistance of the Economic 
and Social Council and of the specialized agencies in regard to matters with 
which they are respectively concerned.” 

In certain cases the UN may also have to deal with economic and social 
agencies and arrangements from the security angle. Article 52 (1) stipu- 
lates: 

Nothing in the present charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to 
the maintenance of international peace and security as are appropriate 
for regional action, provided that such arrangements or agencies and 
their activities are consistent with the purposes and principles of the 
United Nations. 


It is noteworthy that this paragraph (as well as the rest of Chapter VIII 
of the Charter to which it belongs) is unlike Chapters [IX and X in that it 
mentions international arrangements the parties to which may have failed 
to establish permanent agencies."' This difference in redaction stems 
probably from the fact that the various chapters of the Charter were drafted 
by different committees and commissions.™ 

More important is the fact that Chapter VIII is concerned with regional 
arrangements and agencies only, while Chapters IX and X fail to mention 
regional agencies. To discuss the possible fate of older universal peace and 
security conventions would surpass the necessary limits of this study. But 
the question might be raised whether Chapters [IX and X, with which this 
discussion deals, do apply to international agencies which either by nature or 
by special agreement are limited to specific areas or groups of states. Since 
such regional agencies may nevertheless have “‘ wide international responsi- 
bilities’ (Article 57), this question should, in the present writer’s opinion, be 
answered in the affirmative. 


* This is the general rule. But according to Article 82 certain areas of a trust territory 
inay be declared as “strategic,” and in these areas all functions of the UN shall be exercised 
by the Security Council (Article 83 (1)). This Council shall, however, 

subject to the provisions of the trusteeship agreements and without prejudice to se- 
curity considerations, avail itself of the assistance of the Trusteeship Council to perform 
those functions of the United Nations under the trusteeship system relating to politi- 
cal, economic, social, and educational matters in the strategic areas (Article 83 (3)). 
It might have been preferable to mention also the Economic and Social Council 
and the specialized agencies. There is nothing to prevent the Trusteeship Council from 
consulting them in turn (Article 91), but this procedure seems somewhat cumbersome. 

i See above, p. 601. 

6 See Grayson Kirk and Lawrence H. Chamberlain, ‘‘The Organization of the San Fran- 
cisco Conference,” in Political Science Quarterly, Vol. IX, No. 3 (September 1945), p. 321 
(esp. p. 334-339). 

6° For an even more liberal interpretation of Article 57 see Report of the Preparatory Com- 
mission of the United Nations, December 23, 1945, Chapter III, Section 5, p. 40.—On the 
project of setting up a European subcommission of the Economic and Social Council see 

e rtram D. Hulen in The New York Times, April 25, 1946, p. 3. 
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Article 52, however, may be interpreted as applying to international ar- 
rangements and agencies which belong both to the security and to the social 
and economic field, and which, at the same time, are regional in character. 
This may not have been the intention of the legislators, since the Chapter 
as a whole points rather to regional treaties of arbitration. But organs like 
the European Waterway agencies, envisaged in President Truman’s radio 
speech of August 9, 1945 ™ also seem to fit the description given in Article 
52 (1) of the Charter. 

According to Article 41 of the Charter 

The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions, and 
it may call upon the Members of the United Nations to apply such 
measures. These may include complete or partial interruption of eco- 
nomic relations and of rail, sea, air, postal, telegraphic, radio, and other 
means of communication, and the severance of diplomatic relations. 


Article 48 (2) says that “‘such decisions shall be carried out by the Members 
of the United Nations directly and through their action in the appropriate 
international agencies of which they are members.”’ Many of these ‘‘ap- 
propriate international agencies”’ will be “‘specialized agencies’’ in the sense 
of Article 57 (2). The Charter itself foresees no direct interaction between 
the Security Council and these agencies. But it has been proposed by the 
Preparatory Commission of the UN that Article 48 (2) ‘‘should be imple- 
mented by including in the agreement with each specialized agency an under- 
taking to assist the Security Council upon its request, in the application of 
measures envisaged in Article 41 of the Charter.” © 


V. PREREQUISITES OF SUCCESSFUL INTERNATIONAL COOPERATION 


The prospects of international economic and social codperation depend to 
a large extent upon the general climate of international relations and upon 
the good will of the various members of the community of nations. It is an 
irrefutable truism that the most perfect machinery cannot make up for lack 
of codperative spirit on the part of the countries which this machinery is 
supposed to serve. However, it should not be forgotten that no com- 
munity has ever been run by good will and brotherly love alone. These 
sentiments are essential and should be cultivated, but only if wisely directed 
may they be expected to further economic and social progress, the basis of 
peace. The international community will be efficiently administered if the 
machinery provided by the Charter is interpreted and applied constructively, 
and if not only the government and legislators of the respective members of 
the UN, but also their populations, are adequately informed about the im- 
portance of international administration, and sufficiently interested in its 
progressive development. Both requirements are essential. Good govern- 


% See The New York Times, August 10, 1945, p. 12. 
% Report of the Preparatory Commission of the United Nations, December 23, 1945, Chap- 
ter ITI, Section 5, No. 19 (p. 43). 
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ment is based on efficient legislation and administration, both of which are 
in turn dependent upon the steady support of enlightened public opinion. 

Applied to the various international agencies in the economic and social 
field this means that they will have to be kept free from deficiencies which 
impair their usefulness or which even deprive them of any practical value 
whatever. It has been pointed out before that the constitutions of the 
public international unions should be adequate, fair, binding, but easily 
amendable, and that they should provide for inter-agency codperation in 
neighboring fields. The Charter deals at length only with one of these 
problems, that of codrdination, and if its solution is undertaken with energy 
and thoroughness, somewhat along the lines laid down above, a decisive 
progress in international relations may be attained. The Charter does not 
provide that the statutes of specialized agencies must be adequate and fair, 
which international courtesy always presumes them to be in spite of all evi- 
dence to the contrary. But whenever this benevolent assumption is refuted 
by undeniable facts the UN would be entitled and even called upon to in- 
tervene. If an international convention is inadequate or unfair it obviously 
does not contain the solution of the individual problem which the United 
Nations are jointly and severally pledged to promote (Articles 55 (b) and 56). 
In such a case the Economic and Social Council would have to proceed ac- 
cording to Article 62—that is to propose the necessary reforms; the weight 
and effect of its recommendations will, of course, depend upon the authority 
of the world organization as a whole. 

It must be admitted that, generally speaking, ‘‘recommendations’’ are 
rather weak tools. However, the UN should be able to exercise considerable 
influence upon new agencies founded under its own auspices (Article 59) 
and also upon those among the older organizations which accept its leader- 
ship and financial assistance (Articles 57 and 17 (2)). It also could greatly 
contribute to the modernization of independent agencies and governmental 
associations, not only because most of them are maintained or formed by its 
own members, but also because the new international agency in the educa- 
tional field which might become instrumental for the formation of public 
opinion, will be closely connected with the UN. 

The success of international codperation will depend largely upon the 
condition that the peoples of the United Nations shall be sufficiently in- 
formed about, and interested in, matters of international legislation and ad- 
ministration; but it has to be admitted that our knowledge of and concern 
about these matters is still far from adequate. To expect more might 


% Any newspaper file would yield abundant proof. Of course one should not judge too 
severely the expert in various fields who, in a letter addressed to, and published by, a prom- 
inent newspaper, apparently mistook the Universal Postal Union for an international associ- 
ation of stamp-collectors, or the news agency which, not so long ago, confused the Economic 
and Social Council and the Trusteeship Council of the UN. Such mistakes are a direct 
consequence of the slight attention paid to international legislation in economic and social 
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seem too ambitious at first sight since, as a rule, even matters of domestic 
law and administration arouse frequently but slight interest outside the 
ranks of lawyers and political scientists. Hence it might seem extravagant 
to anticipate popular enthusiasm for problems of international legislation 
and administration. 

To dispose of this argument is rather simple, however. Every effort is 
made in politically advanced nations to acquaint the whole population with 
legislative and administrative matters of basic importance to the whole 
community; whenever the necessity arises, the principal leaders of public 
opinion, such as educators, legislators, and political writers, may be relied 
upon to enlighten the public with respect to particular issues. While the 
same may be attained in the international field, there can be no doubt what- 
ever that it will not be attained without purposeful and conscientious ef- 
forts on the part of responsible and informed groups. Ultimately the same 
professional circles which have done so much to increase our knowledge of 
domestic affairs will be both called upon and qualified to offer similar guid- 
ance in the international field. But it would be premature to expect satis- 
factory guidance from them now, since comparatively few of our elected 
representatives, teachers, or newspaper editors have had sufficient theoreti- 
cal training or practical experience in the field of international organization, 
to give their opinions final weight. Since practical experience in inter- 
national administration, despite its envisaged expansion, will still be limited 
to smaller groups of persons than similar experience in the domestic field, 
the heavier responsibility rests upon concerted efforts in the educational 
domain. Itis, undoubtedly, highly encouraging that this necessity has been 
recognized by the administration of the biggest city of the world *’—at 
least with respect to the Charter, the basic instrument of international co- 
operation. This heartening example may be of great value, especially if 
given the necessary publicity; but it would be wise not to rely solely upon 
the initiative of enlightened local governments. To spread the knowledge 
of international organization should be considered one of the most urgent 


fields. Speaking of the international bodies, which are the main subject of this study, Leon- 
ard 8. Woolf said correctly: “These associations are sometimes called public international 
unions, and in standard works on international law a few meagre details about them will be 
found under such headings as international unions, international offices, international com- 
missions, etc.’’ (International Government, 1916 and 1929, p. 157). Even the meagre de- 
tails are, by the way, frequently misleading. Woolf’s judgment still holds true. Even an 
otherwise excellent book (Edith Wynner and Georgia Lloyd, Searchlight on Peace Plans, 
1944) has little space (one page out of 532) for the public international unions by which, 
according to the authors’ own statement (p. 395) “organized, functioning world govern- 
ment, to provide continuous legislation on a world scale is foreshadowed.” See also C. G. 
Fenwick’s remarks in this JourNAL, Vol. 29 (1935), p. 284. 

*? According to the Secretary to the Superintendent of Schools, the City of New York 
considers the teaching of the Charter, copies of which will be available in all schools, one of 
its major new educational projects: The New York Times, September 7, 1945, p. 25. 
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tasks of the new Educational, Scientific, and Cultural Organization of the 
United Nations (UNESCO). 

The program laid down in the Constitution of the UNESCO,® in many 
points an eloquent restatement of the objectives of the International In- 
stitute of Intellectual Codperation,** undoubtedly deserves general approval. 
The preamble declares: 


That ignorance of each other’s ways and lives has been a common 
cause throughout the history of mankind of that suspicion and mistrust 
between the peoples of the world through which their differences have 
all too often broken into war. 


Hence the contracting parties ‘‘are agreed and determined to develop and to 
increase the means of communication between their peoples and to employ 
these means for the purposes of mutual understanding and a true and more 
perfect knowledge of each other’s lives.”’ 

It is also said in the preamble that peace must ‘‘be founded, if it is not to 
fail, upon the intellectual and moral solidarity of mankind,” because ‘‘a 
peace based exclusively upon the political and economic arrangements of 
Governments would not be a peace which could secure the unanimous, last- 
ing, and sincere support of the peoples of the world.” The less so, one might 
add, if the peoples of the world are ignorant of these arrangements and of 
their importance to modern life and culture. In this connection one might 
find it regrettable that the Constitution of the UNESCO seems to avoid any 
direct reference to the fact that international administration and legislation 
are, in themselves, worthy and urgent subjects of education. 

It will be advisable to include as soon as feasible such references by way 
of amendment. But it seems self-evident that even the present text of its 
Constitution entitles the UNESCO to propose and further educational pro- 
grams in the field of international codperation. For Article I of the Con- 
stitution describes it as the purpose of the organization to contribute to 
peace and security by promoting collaboration among the nations in order 
to further universal respect for the rule of law—which of course includes in- 
ternational law and legislation; to realize this purpose the organization will 
“give fresh impulse to popular education and to the spread of culture by 
collaborating with members at their request in the development of educa- 
tional activities” (Article I (2b)) and “maintain, increase and diffuse knowl- 
edge by encouraging coéperation among the nations in all branches of in- 
tellectual activity’’ (Article I (2c)). According to Article X of the Con- 
stitution the UNESCO will be one of the specialized agencies which, ‘‘as 
soon as practicable shall be brought into relation with the UN.” The 
agreement between the two organizations shall provide for their effective 
cooperation ‘“‘in the pursuit of their common purposes.”’ 

There can be no doubt that the UNESCO will be able to contribute most 


68 See Final Act of November 16, 1945. 69 See above, p. 599. 
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effectively to the UN’s efforts by spreading the knowledge of international 
organization in the economic and social field. ‘The educators and educa- 
tional institutions are the first whose attention should be called to the afore- 
mentioned field of international legislation, to its extent and ramifications, 
to its importance to satisfactory international relations, to its past achieve- 
ments, and to the necessity of its progressive development. All this should 
and could be taught without overburdening the curricula. Nobody will 
expect elementary or even high school teachers to spend hours on end inter- 
preting, say, the Universal Postal Convention, or even the new Charter of the 
United Nations. But pupils of every grade should know that these treaties 
exist and what they stand for. 

Effective international social and economic codperation is one of the 
major problems of our time. As the Charter states, it must be promoted 
“with a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations.””’ The UN 
will be able to do much to attain this goal. But its efforts will be successful 
only if based on universal popular approval. As soon as the peoples of the 
world, the beneficiaries of international coéperation in the social and eco- 
nomic field, are sufficiently informed about its crucial importance, its pros- 
pects will be bright. 


70 See above, p. 610. 


EDITORIAL COMMENT 


THE EFFECT OF WAR ON LAW 


The time has come when the effect of the so-called Second World War on 
international law and relations must be assessed. While the United 
Nations Organization pays lip service to the predominance of law in the 
relations between nations,! a glance at the Potsdam Declaration? would 
seem to indicate that law is one of the forgotten virtues. 

Perhaps the most serious inroad upon international law has been the pur- 
ported abolition of neutrality, which has been under way since the organiza- 
tion of the ill-fated League of Nations in 1919. In thirty years the builders 
of the new era purport to have broken what it took over 400 years to build. 
It will probably long be debated how it was possible to bring such an 
unmanageable entity as the national state under the restraint of external law. 
The answer seems simple. Self-interest and practice from the 15th to the 
19th centuries were deemed self-evident elements in persuading nations that 
they could stay out of war with dignity and under law. Self-preservation 
usually dictated neutrality. The greatest figures in international law of the 
past generation made their reputations on their intimate knowledge of the 
law of neutrality. In a sudden burst of enthusiasm for new ways, this 
accumulated wisdom was set aside and the world was now to achieve peace 
by universal intervention. This was in part a justification of the so-called 
First World War and became a factor in causing the second. At all events 
the new dispensation has brought us two world wars in rapid succession, 
with no serious promise that further wars are not in the offing. It seems 
remarkable that such a theory could obtain a hold on the minds of men. 

The fact that merchant ships are now sunk at sight by submarines or, if in 
port, that they are requisitioned, has minimized the function of prize courts. 
With the exception of the Appam case, which was not a capture by the 
United States, there has been no prize case in American courts since the 
Spanish American War.* On February 2, 1946, it was announced ‘ that the 


1 The Preamble to the Charter of the United Nations reads in part, “‘ We the peoples of the 
United Nations, determined . . . to establish conditions under which justice and respect for 
the obligations arising from treaties and other sources of international law can be main- 
tained . . .’’ United States, Department of State, Publication 2353, Conference Series 
No. 74. 

? The text of the Potsdam Declaration is printed in the Department of State Bulletin, Vol. 
XIII, No. 319 (August 5, 1945), at p. 154. 

3 Arnold W. Knauth, ‘‘Prize Law Reconsidered,” in Columbia Law Review, Vol. XLVI 
(1946), p. 69. Admiral Nimitz is reported, May 23, 1946, to have made an affidavit before 
the Nuremberg court admitting that United States submarines had official orders to sink at 
sight Japanese merchant vessels. The New York Times, May 24, 1946, p. 11, col. 4. 

‘The New York Times, February 3,1946, Part I, p. 20, col. 1. 
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United States had sunk by submarine 1,944 major Japanese merchant vessels 
and that 276,000 Japanese were drowned, the Navy making an official ad- 
mission that the United States had by this fact violated the London Treaty 
of 1930. We are now informed that in the light of the bombing airplane 
accompanied by the vague ‘‘total war,’’ the time-honored distinction be- 
tween combatants and non-combatants has probably disappeared, thus 
terminating another safeguard for the preservation of law. 

A second feature of the so-called Second World War, and particularly of the 
United Nations Organization, is that it invites universal intervention as the 
road to peace. One might assume that the supposition that all the Great 
Powers would see matters in the same light is a delusion which would have 
been exploded by this time. Not so. Only the event can make it clear 
that the theory of universal intervention not only strikes at the roots of 
international law and relations but is ineffective in practice, because it so 
happens that the Great Powers will rarely see the same way on important 
matters. It is just as likely that the United Nations Organization will make 
for war as for peace, since their conflicts do not leave the relations among 
nations unaffected. 

Like the League, the United Nations should not have been assigned the 
inappropriate task of preserving the peace, especially by force. That im- 
possible task seems likely to affect the valuable non-political functions which 
the Social and Economic Council is equipped to perform. Hence it seems 
unfortunate to make the Court of International Justice depend on the life 
of UN. 

The main trouble with the theory of universal intervention has been its 
attempted substitution of the doctrine of subordination for the doctrine of 
coérdination. It was actually believed that the state could be made, like the 
individual, subordinate to a central authority. Hence the effort to create a 
general authority which should have jurisdiction over the members. This 
proved impossible of achievement without a substantial surrender of sover- 
eignty, which no state seems willing to make. It has, however, resulted in 
the assumption that the force of the leading Powers would prevail over all 
the other Powers of the world. The difficulty is that the Big Three are not 
united and cannot be, and that the small States become appendages or 
satellites of the larger states in geographical proximity. The doctrine of the 
equality of states, though preserved in the Preamble of the Charter,’ is 
honored in the breach. 


* The Preamble to the Charter of the United Nations states as one of its aims: ‘‘to ensure, 
by the acceptance of principles and the institution of methods, that armed force shall not be 


used, save in the common interest, . . .’’ Department of State, Publication 2353, Conference 
Series No. 74. 
* Another aim is “‘to unite our strength to maintain international peace and . . .’”’ Same. 


” According to the Preamble of the Charter, the peoples of the United Nations are deter- 
mined “to reaffirm faith in fundamental human rights, in the dignity and worth of the human 
person, in the equal rights of men and women and of nations large and small . . .’’ Same. 
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From the refusal to surrender sovereignty to a confederation one may 
judge how much chance there is of the surrender to a world government, as 
demanded by Judge Roberts and his friends. The difficulty with the one- 
world theory is that its proponents hardly seem to believe in it, and justifi- 
ably so. Because if the theory were sound the United States would be in the 
depths of a depression caused by the European and Asiatic devastations, the 
climate all over the world would have to be the same and the peoples the same. 

If we look at the Potsdam Declaration, which indicates the lines along 
which the new treaty of peace is to run, we are struck by the fact that it 
purports to abolish the long-established distinction between private and 
public property, and appropriates private property in liquidation of national 
claims.* This is an innovation or retrogression likely to have far-reaching 
effects. American statesmen hav’ always insisted upon its illegality. Not 
only has it persuaded some natioris to confiscate private enemy property, 
but it looks straight toward the abolition of private property as an institution. 
Whereas Article 297 of the Treat. of Versailles only authorized confiscation 
if so desired, the Potsdam Decluration seems to make such expropriation 
somewhat more obligatory. W' -ther the nations of the West are ready to 
take this suicidal course no one van yet say. The experiences of the past 
would seem to be an ineffective’ guide. It would be a mistake to attribute 
the new dispensation entirely to Soviet Russia, for the destructive aspects of 
the Potsdam Declaration are to be found in Anglo-American recommenda- 
tions. It is needless to say that the safety of private property now de- 
pends not on law but upon the preponderance of force, so that it actually 
becomes safer to invest’ in a weak than in a strong country. Indeed, the 
institution of foreign investment, if practised at all, will be forced mainly 
into inter-governmental channels, for it is hard to believe that private 
capital will run the risk of political expropriation. 

It will be observed that neutral Switzerland, according to press reports,’° 
has been forced to promise, under threat of sanctions, to surrender to the 


®The Potsdam Declaration, referring to private property, announced agreement on 
reparations as follows: ‘‘ Reparation claims of the U.S.S.R. shall be met by removals from 
the zone of Germany occupied by the U.S.S.R. and from appropriate German external 
assets. . . . The reparation claims of the United States, the United Kingdom and other 
countries entitled to reparations shall be met from the western zones and from appropriate 
German external assets.’’ The U.S.S.R. was also to receive from the western zones certain 
equipment as specified. The Control Council was authorized to take appropriate steps ‘‘to 
exercise control and the power of disposition over German-owned external assets not already 
under the control of United Nations which have taken part in the war against Germany.” 
Department of State Bulletin, Vol. XIII, No. 319 (August 5, 1945), pp. 156, 157. 

See also the Final Act and Annex of the Paris Conference on Reparation in same, Vol. 
XIV, No. 343 (January 27, 1946), p. 114; the Law on Vesting and Marshaling of German 
External Assets in same, Vol. XIV, No. 347 (February 24, 1946), p. 283; and the Plan of the 
Allied Control Council in same, Vol. XIV, No. 354 (April 14, 1946), p. 636. 

* See also the Report of the Crimea Conference in Department of State Bulletin, Vol. XII, 
No. 295 (February 18, 1945), p. 213. 

10 The New York Times, May 22, 1946, p. 13, col. 2. 
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United States, England, and France for the inter-Allied reparation pool, 
50 per cent of its German-owned property and some $50,000,000 in gold." 
We leave aside the recovery of Nazi loot. Apart from this, the coercion 
involves so grievous a departure from what had been deemed to be im- 
pregnable rules of international law—not to speak of Swiss law “—that one 
necessarily wonders how the state system and the capitalistic system can 
proceed under the new dispensation. 

Another feature of the new era has been the doctrine of non-recognition 
which made recognition an approval and non-recognition a disapproval of the 
government to be recognized. There is a strong literary movement which 
asks rather logically but not soundly that governments intervene in the in- 
ternal composition of foreign states to prevent dictatorships.'* The misfor- 
tunes attending this theory in Argentina snd in Spain seem to have induced 
some realization that perhaps the Foundeys of this country were better ad- 
vised in endorsing the recognition of de facjo governments as the only toler- 
able way of international life. We are n«,v informed by Secretary Byrnes 
that the recognition of de facto governmen,s will again become an axiom of 
American policy." od 

We have observed that there is strong 0., ection in the country to military 
conscription at this time and in times of »,:ace in general. This creates a 
curious dilemma for the government, since the policy of occupation, now 
extended, it is believed, to some twenty countries, requires conscription as its 
handmaiden. The objection, therefore, really lies to the policy of occupa- 
tion, and yet so deeply involved has this government become that occupation 
of foreign countries has the semblance of a permanent policy with which the 
people disagree. How this dilemma can be solved I will not suggest. 

There are other features of the Potsdam Declaration which give rise to 
equal doubts, such as territorial amputations, mass migrations, the restora- 
tion of slave labor, and so on. It must be recalled that there are only two 
elements of restraint upon the natural tendencies of a belligerent, first, the 
law of neutrality, whose violation always carried with it the danger of con- 
verting the neutral into an enemy, and, second, the fear of enemy reprisals. 
While the latter has not altogether exhausted its force, evident in the large 
number of prisoners taken by both sides, it has decidedly weakened in effect. 
Indeed, the atom bomb puts a premium on the speed of belligerency. The 
whole question needs a fundamental reéxamination in the cold light of reason. 
Otherwise the human race will have shown its incapacity to suffer civilized 
restraints. It will have determined that its major activities no longer 
justify the restraints imposed by law. 

Epwin BorcHARD 


4 Above, note 8. 

“Shall Switzerland Surrender Its German-Owned Property?”, by F. X. Peter, of 
Lucerne, Switzerland, translated by Dr. Konrad Gutman, New York, 1946. 

™ Karl Loewenstein, Political Reconstruction, New York, 1946. See also this JourNaL, 
Vol. 40 (1946), p. 164, note 8. 4 The New York Times, April 20, 1946, p. 1, col. 6. 
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A PLEA FOR MORE STUDY OF INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS 


This JouRNAL was opened with Elihu Root’s ! insistence on the need for 
popular understanding of international law; he spoke of popular under- 
standing, not of expert knowledge. Much is being done in this respect in this 
country. In addition, international law is taught in the departments of 
political science of many universities.2 And while the latest Conference of 
Teachers of International Law and Related Subjects seemed to fear that 
international law in the Colleges had been pushed into the background by the 
‘Related Subjects,”’ and while certainly much still remains to be done in this 
area,’ the situation is more favorable in the United States than in other 
countries. 

But the teaching of international law by and to political scientists cannot 
replace the study of international law by lawyers, just as courses on “‘ Ameri- 
can Government” do not remove the necessity of studying ‘Constitutional 
Law’”’ in the Law Schools. 

We are concerned in this paper with the neglect of international law in 
American law schools, that is, its neglect exactly there where it, as a legal 
discipline, primarily belongs. Even here, certainly, the situation has 
improved, compared with the complaints made about forty years ago.‘ 
American funds support the Jnstitut de Droit International, the Académie 
de Droit International at The Hague, the Institut Universitaire de Hautes 
Etudes Internationales at Geneva. There is the American Society of Inter- 
national Law, publishing this JourNaL. There is the important “ Research 
in International Law, Harvard Law School,” under the direction of Professor 
Manley ©. Hudson. There are the highly valuable scientific publications of 
the Carnegie Endowment for International Peace. There are in this 
country magnificent libraries of international law, which, in leading instances, 
form parts of law school libraries. An important and characteristic Ameri- 
can science of international law 5 is in existence. 


1 E. Root, “The need of popular understanding of international law, ”’ in this JourNat, Vol. 
I (1907), pp. 1-3. 

2 F. Symons, Courses on international affairs in American Colleges, with Introduction by 
J. T. Shotwell, 1931, pp. 353. 

* Professor Shotwell (work quoted above, n.2) gave warning in 1931 that the importance 
of the many courses on international affairs ‘must not be overestimated, because, frequently, 
it is only a consequence of the desire to be up to date,” only a question of a “journalistic 
interest in half-understood things.’’ Dean Vanderbilt laments to-day that the students 
coming to the law schools have obtained in their pre-legal training “no intimate knowledge 
of foreign relations in the broadest sense or any interest with respect to the matter” (Arthur 
T. Vanderbilt, A Report on Prelegal Education, published by American Bar Association, 
1944, p. 42). 

‘Gregory, ‘The study of international law in Law Schools,” in American Law School 
Review, Vol. 2 (1907), p. 41. 

5 See this writer’s studies, Die nordamerikanische V dlkerrechtswissenschaft seit dem Welt- 
krieg, in Zeitschrift fiir éffentliches Recht, Vol. XIV, No. 3, pp. 318-351, and “The American 
Science of International Law,” in Law: A Century of Progress, 1937, Vol. II, pp. 166-194. 
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‘The third,® fourth, and fifth 7 Conference of Teachers of International 
Law and Related Subjects carefully surveyed the problem of the study of 
international law in law schools. Yet even to-day the situation of inter- 
national law in American law schools is entirely unsatisfactory. ‘The same 
is true of Great Britain, where Sir Arnold D. MeNair, the eminent British 
international lawyer, now a Judge on the International Court of Justice, 
read a paper ® before the Grotius Society in London in 1944, stressing the 
need of a wider teaching of international law. 

Apart from not being a subject of bar examinations, international law is 
taught only in a small number of American law schools at all. A search 
through the catalogues of a considerable portion of about 100 law schools 
members of the Association of American Law Schools, reveals that inter- 
national law is given at only sixteen schools, not given at all in thirty-nine 
schools, including the law schools of many State Universities and other 
important universities.° This is a serious situation. It becomes more 
serious, if one considers that even where international law is taught in law 
schools it is offered sometimes by political scientists and sometimes by pro- 
fessors of law who are not specialists in this field. Few law schools have 
professors who dedicate their life primarily to the study of international law. 

Not only is the situation in the law schools inadequate, as it is offered only 
in a small number of law schools and not always by men who can claim to be 
real authorities in this field, but it is also to be noted that international law, 
even where given, is nearly always elective, not required; in some law schools 
international law is offered only as a graduate course, in others, on the other 
hand, graduate studies and seminars in international law are not available. 
Finally, even where international law is offered and taught by first class men, 
the number of students taking these courses is infinitesimal, compared with 
the total number of law students. What Dean Vanderbilt stated !° a genera- 
tion ago, when a man of the authority of John Basset Moore was at Columbia 
Law School ‘‘lecturing to a mere handful of students on international law, 
while in nearby classrooms hundreds of bright young men were studying 


® Manley O. Hudson, ‘The teaching of international law in America,” in Proceedings of 
the 8rd Conference of Teachers of International Law, Washington, 1928, pp. 178-189. 

7 Edwin D. Dickinson, “The Law School Curriculum,” in Proceedings of the 5th Conference 
of Teachers of International Law, Washington, 1933, pp. 117-122. 

®Sir Arnold D. McNair, “The Need for Wider Teaching of International Law,” in 
Transactions of the Grotius Society, Vol. 29, 1944, pp. 85-98. 

* No international law was given at the law schools of the State Universities of Alabama, 
Arizona, Arkansas, Colorado, Georgia, Idaho, Illinois, Indiana, Louisiana, Maryland, 
Minnesota, Missouri, Ohio, South Dakota, Tennessee, Texas, Utah, West Virginia, Wiscon- 
sin, Wyoming. No international law was given at the law schools of the following Universi- 
ties: Boston College, Buffalo, Chicago, Cincinnati, Denver, DePaul, Duke, Emory, Louisville, 
Loyola (Los Angeles), Marquette, Newark, Pittsburgh, Richmond, St. Louis, San Francisco, 
Southern California, Southern Methodist, Syracuse. The lists, of course, are not complete. 

‘° Arthur T. Vanderbilt, ‘Law School Study after the War,” in New York University Law 
Quarterly Review, Vol. XX, No. 2 (Nov. 1944), pp. 146-164, at p. 154. 
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“‘bread-and-butter subjects’’ is still true to-day; the same writer speaks " of 
international law as ‘‘a subject generally neglected in the law schools.’’ 

Sir Arnold D. McNair, pleading for wider study of international law at 
British Law Schools, bases his plea on three reasons: the national, the in- 
ternational and the professional reason. All these three reasons apply here 
even with greater force; but we would like to add as a very important fourth 
reason the scientific reason. 

It is hardly necessary to dwell at length on the fact that this country has 
emerged from the Second World War as the most powerful nation in the 
world and as irrevocably committed to take a share, and a leading share, in 
international affairs from political and economic to cultural international 
relations. This country is pledged to the creation and maintenance of peace. 
Peace must be based primarily on law and justice. In consequence expert 
knowledge of international law by lawyers is essential. For national and 
international purposes, for the Department of State, for the American diplo- 
matic and consular service, for American participation in the United Nations, 
other international organizations, and in international conferences, for 
American officials in these international organs, for American Judges and 
Commissioners upon and American agents before international Courts and 
Tribunals, lawyers are needed who are experts in international law and who 
are international lawyers by profession. 

This national and international need is at the same time the basis for the 
professional reason. But there is more to it. At the Fourth Conference of 
Teachers of International Law, held in 1929, Sir Cecil Hurst explained the 
lack of interest in international law in Great Britain with the brutal sentence: 
“There is no money in international law.” Even that is no longer true. 
‘International law,”’ says Vanderbilt,” ‘‘will inevitably become a bread- 
and-butter subject.”’ Not only will lawyers, experts in international law, 
be needed for all the above-mentioned official national and international 
assignments, but international law is bound to play a great role in the work 
of the attorney-at-law. - We need practitioners of international law, attor- 
neys who are experts in international law. There are vast possibilities, 
even from the purely professional angle. The liquidation of the war, the 
enormous increase in international relations will bring up problems of inter- 
national law in many cases before the Courts, in many instances of a prac- 
ticing lawyer’s duty to advise his clients. 

But the study of international law at Law Schools will have even deeper 
significance. It will give the law students a more complete legal education 
than was thought possible, hitherto, under the “pressure of practicality.” 
“Our law schools,” says Vanderbilt," ‘“‘in concentrating on the law of our 
business civilization, have sadly neglected the study of public law. With 


11 A Symposium in Legal Education after the War, Jowa Law Review, Vol. XXX, No. 3 
(March, 1945), p. 326. 
13 Same, p. 326. 48 Vanderbilt, as cited above, note 10, pp. 154, 156. 
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new international relations thrust upon us willingly or unwillingly the law 
schools have an obligation to the nation that cannot be ignored’’; and he 
laments “ that the ‘‘law students neglect in law school the legal aspects of the 
problem of international relations with the result that the country to-day is 
suffering most seriously for want of enlightened leadership in the field of 
international affairs.’’ Already in 1933 Edwin D. Dickinson § had written: 
“International law in the American law schools is a curricular luxury. It is 
actually affecting a very small percentage of the law students. It is the 
type of law school training . . . of legal technicians. We have placed an 
extraordinary emphasis upon the mechanics of law practice. It may well be 
doubted whether we have perfected a training which is adequate for the 
preparation of a well rounded and well qualified lawyer. . . . Great progress 
has been made in instruction in international law in the past century, but 
this progress has been essentially superficial. . . . An institution for higher 
international studies is very much needed in America.” ‘Every Uni- 
versity,”’ writes Sir Arnold MecNair,'* “ which aims at giving a legal education 
that is a liberal education and not merely a professional training should make 
international law a compulsory subject at some stage in its curriculum.” 

The task of the Law School is not only to teach law to students, but also 
to prepare professors of law and to advance the science of law, especially 
since “American universities,’ as Dean Landis remarks,!” “are certain to 
become more important centers of world education than they were before 
the War.” 

Naturally the jurist who devotes his life to the study of international law 
must know and understand many things, such as history, politics, languages, 
and so on, in order to be fully equipped for his task: ‘‘the study of interna- 
. tional law calls for a linguistic and cultural equipment that is unhappily none 
too common on the part of either instructors or students in American law 
schools.” '® But what is necessary too is the legal and scientific approach. 
It is no exaggeration to state that a great deal of the contents of the usual 
textbook on international law, much of the mass of monographs, articles, 
discussions, all allegedly on international law, have little or nothing to do 
with international law. They constitute often, as the case may be, pious 
sermons, propaganda, prejudiced political statements, fancy theories, wish- 
ful thinking, metaphysics, in a word what a French scholar ironically called 
“‘quasi-juridical novels.” The unsatisfactory status of the science of 
international law, which often fails to approach its object with the necessary 
scientific neutrality and objectivity, and is sometimes not, as all science must 
be, interested only in truth, but in success, explains why Courts '® have 

4 Vanderbilt, as cited above, note 3, p. 42. 4 Dickinson, as cited. 

McNair, as cited, p. 97. 

7 Annual Report, 1944-1945, of the Dean of Harvard Law School, p. 12. 

® Vanderbilt, in work cited above, note 11, pp. 326-327. 


1° “The views expressed by learned writers on international law have done in the past, and 
will do in the future, valuable service. . . . But in many instances their pronouncements 
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reproached international lawyers with confusing proposals de lege ferenda 
with the statement of the positive law, and why legal scholars had not much 
esteem for this science. In 1909 John Chipman Gray wrote: “‘On no subject 
of human interest, except theology, has there been so much loose writing and 
nebulous speculation as on international law.’ Edwin D. Dickinson 
quotes *° this word of Gray today and speaks himself of a ‘labyrinth of 
pseudo-juridical effusion.”” Such “international law” can be a guidance 
neither to international courts, nor to the Bar and Bench. And the Bar and 
Bench are at this moment, as Charles Cheney Hyde recently testified in 
Washington, in great need of guidance, of solutions offered by the science of 
international law. The correct statement of the positive law is also the 
basis for worthwhile proposals de lege ferenda. ‘To advance the science of 
international law, to make it a science, and not merely a multitude of purely 
subjective statements, is certainly a task in which the law schools have to 
play their role. 

The law schools of this country, after a period of reduced activity in con- 
sequence of the war, are now about to enter an era of great expansion and 
to seriously reconsider their curricula and their method of approach toward 
the teaching of law. It is very much to be hoped that international law will 
gain the place in the law schools which is its due and which is made necessary 
by the world position of this country. Signs of such favorable development 
are not lacking. Judges and practicing lawyers show a great interest, the 
pages of the American Bar Association Journal have in these last years to a 
very considerable extent been devoted to problems of international law. 
Many important law reviews have published a number of studies of consider- 
able value on topics of international law. The discussions and writings on 
post-war legal education stress the importance of the study of international 
law in the law schools. There is no doubt that the Association of American 
Law Schools and the American Bar Association, which are primarily con- 
cerned with raising the standard of legal education, will give their attention 
to the problem of international law. The American Law Schools have an 
obligation in this respect and, surely, they will be willing and able to meet the 
challenge of the law on a planetary basis. ‘‘The lessons of this war,’’ writes 
Dean Landis,” “call for relating this experience to the place of the lawyer in 
our present and future society. . . . After all, the rule of law is humanity’s 
only hope. The challenge to law is thus immeasurably increased. In the 
meeting of that challenge legal education has a primary role. . . . The fact 


must be regarded rather as the embodiments of their views as to what ought to be, from an 
ethical standpoint, the conduct of nations inter se, than the enunciation of a rule or practice 
so universally approved or asserted to as to be fairly termed . . . ‘law’”: West Rand 
Central Gold Mining Co. v. The King, 1905, 2 K.B. 391. 

20 Edwin D. Dickinson, “International Law: An Inventory,” in California Law Review, 
Vol. XXXIII, No. 4 (December 1945), pp. 506-542, at p. 541. 

21 Work cited, above, note 17, pp. 1, 9, 11, 12. 
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of war too frequently expresses itself in a distrust of all that law has meant 
in the past. It typifies itself in such observations as the notion that inter- 
national law is outdated. The development of international relations on 
a far-flung scene ... means an emphasis upon international law. Ob- 
viously, instead of discarding international law, the challenge is one to its 
fuller realization. The tragedy is not having done too much, but having 
achieved too little. . . .” 
JosepH L. Kunz 
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DR. SCOTT A PATRON OF THE SOCIETY 


In accordance with the Regulation of the American Society of Interna- 
tional Law concerning Patrons, adopted on May 1, 1943, the Executive Coun- 
cil of the Society, meeting on April 25, 1946, having been informed of Dr. 
James Brown Scott’s bequest of $10,000 to the Society ‘‘the income from 
which is to be applied toward the expenses of editing and publishing the 
American Journal of International Law,” unanimously elected Dr. Scott 
posthumously as the first Patron of the Society, and directed that Dr. 
Scott’s name be listed in each number of the American Journal of Interna- 
tional Law, as prescribed by the Regulation. Dr. Scott’s name will, there- 
fore, appear on the inside of the front cover of the Journal beginning with 


the present issue, as Patron of the Society. 
G.A. F. 


RECENT ACTIVITIES OF THE SECTION OF INTERNATIONAL AND COMPARATIVE 
LAW OF THE AMERICAN BAR ASSOCIATION 

The Section of International and Comparative Law of the American Bar 
Association has a membership of approximately one thousand lawyers, about 
one-fourth of whom are also members of the American Society of Inter- 
national Law. Its activities, in the form of resolutions adopted at its annual 
and special meetings and reports of its thirty committees, have been des- 
cribed, for the years 1941 to 1944, inclusive, in the issues of this JouRNAL for 
October, 1942, October, 1943, and January, 1945. Its activities during the 
year 1945 are set forth in a brochure of 162 pages published under the title 
Proceedings of the Section of International and Comparative Law, Cincinnati 
Meeting, December, 1945. 

The report presented at the Cincinnati meeting by Mitchell B. Carroll, 
Chairman of the Section from 1943 to 1945, refers to the significant con- 
tribution made by the Section through its recommendations (adopted at a 
special meeting of January 27, 1945) with respect to the Dumbarton Oaks 
Proposals. These recommendations were discussed by Mr. Carroll and by 
Messrs. Green H. Hackworth, Durward V. Sandifer, and Clyde Eagleton, of 
the Department of State, at a series of meetings of local bar associations 
throughout the country. They were incorporated to a large extent in the 
recommendations which were formally submitted by the American Bar 
Association to the American Delegation to the San Francisco Conference, 
and some of them are reflected in the Charter of the United Nations. 

The Section and the Association adopted, at Cincinnati, three resolutions, 
proposed, respectively, by the Committee on Adjudication of War Claims, 
Amos J. Peaslee, Chairman, by the Committee on Fisheries and Territorial 
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Waters, John R. Gardner, Chairman, and by the Committee on Organization 
of an International Bar Association, Robert N. Anderson, Chairman. 
The first of these resolutions read as follows: 


Resolved, That, in the opinion of the American Bar Association, 
prompt action should be taken by the Congress of the United States 
to create one or more non-political, judicial commissions composed of 
not less than three and not more than five persons skilled in the knowl- 
edge and practice of international law, to consider and adjudicate all 
claims of American nationals against Japan, Germany, Italy, Bulgaria, 
Hungary, and Rumania, arising out of acts of the Governments of those 
nations or any of them from and after the dates of the beginnings of 
- ana or hostilities by them, respectively, in the Far East and 

urope. 


The accompanying report contained an estimate of the amount of American 
claims against enemy countries resulting from World War II, a discussion of 
alternative methods of adjudication of these claims, and a consideration of 
the sources from which awards may be satisfied. It was noted that the 
amount of collateral security held or controlled by the United States was of 
major importance in connection with these claims. 

The second resolution read as follows: 


Resolved, That the United States Government should take appro- 
priate steps (a) to secure a new fur seal treaty to replace that which the 
Japanese Government terminated by notice of October 23, 1940, and to 
require Japan to become a party to such new treaty, (b) to require 
Japan to become a party to the International Agreement for the 
Regulation of Whaling, and (c) to prevent Japanese nationals from 
encroaching on other fisheries which are regulated by any international 
convention. 


It was accompanied by a report in which it was stated that, in view of the 

anticipated use of speedy long-range vessels and of airplanes, blimps, heli- 

copters, radar, and sonic depth finders in fishing operations, the need for 

conservatory regulation of fisheries would soon be greater than ever before. 
The third resolution read: 


Resolved: 1. That the American Bar Association approves in prin- 

ciple codperation among the units of the organized bar of the respective 
nations of the world. 
_ 2. That the Section of International and Comparative Law, through 
its appropriate committee, should continue its study and inquiry 
respecting the desirability of creating an International Bar Association 
composed of units of the organized bar, and that if, upon careful study, 
it appears that an International Bar Association can be formed on sound 
and durable lines, the Section should prepare and submit for con- 
sideration a draft constitution for such association. 

3. That the endorsement or rejection of any existing or proposed 
organization in the international legal field constructed upon the basis 
of individual members rather than upon units of the organized bar is 
beyond the scope of the proper activity of the American Bar Association. 


| 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The report accompanying this resolution contained a list of questions sub- 
mitted to the embassies and legations in Washington with a view to de- 
termining the feasibility of the organization of an International Bar Asso- 
ciation composed of units of the organized bar in each country. It may be 
noted that, in pursuance of the resolution, the Committee has, during the 
present year, addressed letters to the heads of the organized bar in various 
European countries, inclosing a preliminary draft of a Constitution for the 
proposed International Bar Association. 

Additional reports presented at the Cincinnati meeting, and included in 
the published Proceedings, were made by the Committees on Codification of 
International Law, Philip C. Jessup, Chairman, on International Double 
Taxation, Mitchell B. Carroll, Chairman, on International Law in the Courts 
of the United States, Harry LeRoy Jones, Chairman, on International 
Transportation and Communications, Carl I. Wheat, Chairman, on Pacific 
Settlement of International Disputes, James Oliver Murdock, Chairman, on 
Punishment of War Criminals, George A. Finch, Chairman, on European 
Law, Joseph H. Barkmeier, Chairman, on Far Eastern Law, Cornell S. 
Franklin, Chairman, on Latin-American Law, Otto Schoenrich, Chairman, 
on Private Claims Against Governments, Heber H. Rice, Chairman, on 
Social, Labor, and Industrial Legislation, Ellen L. Love, Chairman, and on 
Membership, Willard B. Cowles, Chairman. 

The Committees enumerated in the January, 1945, issue of the JouRNAL 
have been supplemented during the present year by new Committees on 
International Interchange of Jurists, William Roy Vallance, Chairman, on 
Teaching of International and Comparative Law, Jerome Hall, Chairman, 
on Comparative Jurisprudence, Joseph Walter Bingham, Chairman, on 
Freedom of the Press and Freedom of Speech, Elisha Hanson, Chairman, 
and on Near Eastern Law, Vahan H. Kalenderian, Chairman. The plans 
of the new Committees were outlined at the Section’s special meeting of 
April 27, 1946, held in Washington. Statements were made at the same 
time concerning the plans of two Committees whose names and functions 
have been changed: the Committee on United Nations Organization, 
Frederie M. Miller, Chairman, succeeding the former Committee on Con- 
stitutional Principles for World Order, and the Committee on Progressive 
Development of International Law and its Codification, Manley O. Hudson, 
Chairman, succeeding the Committee on Codification of International Law. 

Newly appointed Chairmen of Committees include David A. Simmons, 
Chairman of the Advisory Committee, Howard S. LeRoy, Chairman of the 
Committee on Codperation with the Inter-American Bar Association, 
Charles 8. Rhyne, Chairman of the Committee on Membership, Willard B. 
Cowles, Chairman of the Committee on Fisheries and Territorial Waters, 
William A. Roberts, Chairman of the Committee on International Trans- 
portation and Communications, Aribert F. Wild, Chairman of the Com- 
mittee on Comparative Civil Procedure and Practice, John N. Hazard, 
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Chairman of the Committee on European Law, Edward W. Allen, Chairman 
of the Committee on Far Eastern Law, and Archibald King, Chairman of the 
Committee on Military and Naval Law. George A. Finch continues as 
Director of the Division of International Law. The Division of Comparative 
Law is now headed by Phanor J. Eder. 

The business transacted at the Special Meeting of April 27, 1946, included 
the discussion and passage of three resolutions, subject to further action, as 
provided in the Constitution of the Association, by the House of Delegates, 
which meets in Chicago from May 27 to 29, 1946. The first of these resolu- 
tions was presented by Robert E. Freer, Chairman of the Committee on 
International Trade Regulation, the second by Percy Shay, acting for John 
P. Bullington, Chairman of the Committee on Treatment of Property Rights 
in the War Settlement, and the third by James Oliver Murdock, Chairman 
of the Committee on Pacific Settlement of International Disputes. 

In the first resolution the Section goes on record as favoring the establish- 
ment of a permanent International Trade Tribunal with jurisdiction over 
legal disputes between nationals of different States and between States on 
behalf of their nationals, with respect to the rights of individuals under 
provisions of customary international law or treaties relating to interna- 
tional trade or commerce. The second resolution provides, among other 
things, that legally established private claims of American citizens should be 
accorded priority over claims of the government, in its public right, with 
respect to payment out of sums obtained from the Axis nations. In the 
third resolution the Section, without specifying whether the action should be 
taken through Senate approval or by joint action of the two Houses of 
Congress, favors prompt acceptance by the United States of the Compulsory 
jurisdiction of the International Court of Justice in the types of legal 
disputes enumerated in Paragraph 2 of Article 36 of the Statute of the 
Court. 

Plans are now being made for the Annual Meeting of the Section to be 
held at Atlantic City on October 28, 1946. The matters which will come 
before the Section for action at that time include a resolution, proposed by 
Mr. Fyke Farmer at the Cincinnati meeting of the Association, favoring the 
establishment of a World Federal Government. 

EpGar TURLINGTON * 


ACADEMIA DE ESTUDIOS INTERNACIONALES, COLOMBIA 


An Academia de Estudios Internacionales was recently established at the 
Universidad Catolica Bolivariana at Medellin, Colombia, under Dr. Alfredo 
Cock Arango, as Honorary President, and with Dr. Gabriel Aramburo as 
President and Mr. Fernando Panesso Posada as Secretary. The new 
institution is intended to devote itself largely to the cultivation of inter- 


. Of the Board of Editors; Chairman of the Section of International and Comparative Lav, 
American Bar Association. 
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nationallaw. It is the desire of the founders and officers of the new academy 
to associate all interested scholars, individually and in groups, with their 
institution and promote correspondence among them. With this in view 
they have communicated with President Charles Cheney Hyde, noting the 
fact that Dr. Nicholas Murray Butler, Dr. Leo 8. Rowe, and other dis- 
tinguished scholars from this country are already corresponding members. 
P. B. P. 


PROCEDURE FOR ACCEPTING THE OPTIONAL CLAUSE OF THE STATUTE OF THE 
INTERNATIONAL COURT OF JUSTICE 

Paragraph 2 of Article 36 of the Statute of the International Court of 
Justice, which is an integral part of the United Nations Charter, provides 
that ‘‘the states parties to the present Statute may at any time declare that 
they recognize as compulsory . . . the jurisdiction of the Court in” certain 
specified types of legal disputes. Paragraph 4 of the same Article provides 
that the declarations referred to ‘‘shall be deposited with the Secretary- 
General of the United Nations, who shall transmit copies thereof to the 
parties to the Statute and to the Registrar of the Court.” 

This option to recognize the jurisdiction of the International Court as 
obligatory in certain categories of legal disputes was likewise found in the 
Statute of the Permanent Court of International Justice established under 
the League of Nations, and is commonly referred to as the ‘‘ optional clause.” 

The Secretary of State, Mr. Byrnes, has stated, in a letter to the President 
of the American Society of International Law dated April 20, 1946, that 
“‘one of the most impressive ways in which the United States could indicate 
its support of the United Nations would be a declaration by the United 
States of acceptance of the jurisdiction of the International Court of Justice 
in the types of legal disputes enumerated in Article 36 of the Statute of the 
Court.”! 

On July 28, 1945, Senator Morse introduced Senate Resolution 160, 
providing in substance that the Senate ‘‘recommends to the President” 
that he deposit a declaration accepting the compulsory jurisdiction of the 
Court under Article 36 on behalf of the United States. On November 28, 
1945, Senator Morse introduced, on behalf of himself and 14 other Senators,’ 
Senate Resolution 196, providing in substance that the Senate “advise and 
consent to the deposit by the President’’ of a declaration under Article 36 
of the Statute. 

The Morse resolutions raise an interesting Constitutional question re- 
garding the proper procedure to be followed in the United States in order for 
this country to legally bind itself to the obligatory jurisdiction of the Court 
under Article 36. 


. Department of State Bulletin, Vol. XIV, No. 357, May 5, 1946, p. 759. 
? Senators Taft, Green, Fulbright, Smith, Ferguson, Aiken, Ball, Cordon, Wiley, Tobey, 
Magnuson, Johnston of South Carolina, Myers and McMahon. 
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In the course of the debate in the Senate on the ratification of the United 
Nations Charter, Senator Vandenberg raised the question with the Legal 
Adviser of the Department of State as to how the declaration under Article 
36 of the Statute should be made on behalf of the United States. The reply 
of Mr. Hackworth, who was at that time Legal Adviser of the Department of 
State and has since been elected to a seat on the new International Court of 
Justice, was in the form of a memorandum which Senator Vandenberg 
caused to be printed in the Congressional Record’ In his memorandum Mr. 
Hackworth stated: 

. if the Executive should initiate action to accept compulsory 
jurisdiction of the Court under the optional clause contained in Article 
36 of the Statute, such procedure as might be authorized by the Con- 
gress would be followed and if no specific procedure were prescribed 
by statute, the proposal would be submitted to the Senate with request 


for its advice and consent to the filing of the necessary declaration with 
the Secretary General of the United Nations. 


It seems clear that Mr. Hackworth intended primarily to allay any fear 
that the Executive alone might attempt to bind the United States to the 
compulsory jurisdiction of the Court without reference to Congress, rather 
than to specify the precise form which Congressional participation should 
take. 

There would seem to be little doubt but that a declaration made pursuant 
to a statute, passed by both Houses of the Congress, would be a proper 
method under our Constitutional procedure for the United States to adhere 
to the obligatory general jurisdiction of the new Court. In this connection 
it may be noted that on December 17, 1945, Congressman Herter of Massa- 
chusetts introduced a joint resolution in the House of Representatives 
(House Joint Resolution 291), under which the President would be ‘“‘au- 
thorized and requested’’ by the Congress to deposit a declaration under 
Article 36 of the Statute recognizing the obligatory jurisdiction of the 
Court. 

It should be observed that the two Morse resolutions do not contemplate 
passage by the two Houses of Congress as in the case of a joint resolution, 
such as that introduced by Mr. Herter, and which may originate in either 
the House of Representatives or the Senate. In the case of both of the 
Morse resolutions action by the Senate only is contemplated. Senate Reso- 
lution 160, the earlier one, is in the form of a simple Senate resolution, the 
text of which reads in part as follows: 


Resolved, That the Senate hereby recommends that the President of 
the United States deposit with the Secretary General of the United 
Nations . . . a declaration under paragraph 2 of Article 36 of the 
Statute of the International Court of Justice. . . . Provided further, 
That the President be and hereby is requested to furnish the Senate 


3 Congressional Record, July 27, 1945, p. 8249. 
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for its information a copy of any declaration filed by him pursuant to 
this resolution. 


Ordinarily, the passage of a simple Senate resolution has no legal effect. 
It does not become a law. If the President does not already have authority 
to commit the United States to the obligatory jurisdiction of the Court 
under Article 36, it is difficult to see how the passage of Senate Resolution 
160 by the Senate would add to his legal authority to act in this matter. 

Senate Resolution 196, the later resolution introduced by Senator Morse 
for himself and 14 other Senators, reads in part as follows: 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the deposit by the President of 
the United States . . . of a declaration under paragraph 2 of Article 
36 of the Statute of the International Court of Justice recognizing as 
compulsory ipso facto and without special agreement, in relation to any 
other state accepting the same obligation, the jurisdiction of the 
International Court of Justice .. . 


The legal theory underlying the later Morse resolution (Senate Resolution 
196) is clearly based on the treaty-making power. The form of the resolu- 
tion is the form used by the Senate in ‘‘advising and consenting” to the 
ratification of a treaty and the resolution requires by its own terms the 
concurrence of ‘‘two-thirds of the Senators present.”’ Mr. Philip C. Jessup, 
in discussing the earlier Morse resolution in this JouRNAL,‘ suggested that 
its passage by a two-thirds vote in the Senate would amount to advance 
“advice and consent.” 

This raises the specific point whether the passage of either Morse resolu- 
tion by a two-thirds vote of the Senate would give to the President the legal 
authority under the treaty-making power to commit the United States to 
the obligatory jurisdiction of the Court. 

Section 2 of Article II of the Constitution provides that the President 
“shall have Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur.’ 

Can a unilateral declaration made pursuant to a provision of a treaty duly 
ratified by and with the advice and consent of the Senate, and which declara- 
tion the United States is at liberty to make or not, but which once made 
commits the United States to a binding international obligation to accept the 
obligatory jurisdiction of the International Court of Justice, be regarded 
as a treaty within the meaning of section 2 of Article II of the Constitution? 

The usual concept of a treaty would seem to exclude the idea of a purely 
unilateral document — ordinarily a treaty means a contract between two or 
more countries — in this case the United Nations Charter (including the 
Statute on the Court) which has already been ratified by and with the 
advice and consent of the Senate. Nevertheless it is clear that the declara- 
tion in question here, although it is unilateral in form, involves a new inter- 


4 Vol. 39, No. 3 (October, 1945), p. 750. 
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national commitment on the part of the United States vis-d-vis the other 
parties to'the Statute. In substance, therefore, as distinguished from form, 
this declaration, once deposited, can be said to be just as much an inter- 
national agreement or compact as if it had been formally drafted in the lan- 
guage and form of a multilateral instrument. Assuming that no provision 
had been made in the Statute for the obligatory jurisdiction of the Court, 
it would clearly have been possible for the United States to have entered 
into a treaty with other States conferring such jurisdiction upon the Court 
with respect to the identical categories of legal disputes listed in Article 36. 

The situation envisaged by the declaration procedure set forth in Article 
36 is essentially similar in substance to the case where a country adheres to a 
treaty to which it was not originally a party. In such a case the adhering 
country is free to adhere or not, but, once it has done so, it is Just as much 
bound by the international obligations set forth in the treaty as if it had been 
a party from the beginning. Its action in adhering is in form unilateral but 
in substance it becomes a party to specified international obligations vis-d-vis 
the other signatories. 

Granting, then, that from the point of view of our international obliga- 
tions the filing of a declaration under Article 36 of the Statute would amount 
to the same thing in substance as the conclusion of a formal treaty, it is by 
no means clear that such a declaration is a treaty within the meaning of the 
Constitution of the United States. If there is any merit in the purely 
legal and technical argument that the Constitutional provision giving the 
President power to make “‘treaties’”’ by and with the advice and consent of 
the Senate does not authorize the Senate to advise and consent to “the 
deposit by the President of the United States of a declaration,’ as con- 
templated by the Morse resolutions, all doubt concerning the legality of our 
acceptance of the obligatory jurisdiction of the new Court could be removed 
by the passage of a joint resolution by both Houses of the Congress. 

Honoré M. Carupat * 


THE SOVIET UNION AND THE INTERNATIONAL MONETARY FUND 


The representatives of the USSR participated in the course of 1943 and 
1944 in the preparatory work which preceded the International Monetary 
and Financial Conference in Bretton Woods. As far as is known no at- 
tempt was made to include as members of the Fund the two constituent 
republics of the Soviet Union (Byelorussia and Ukrainia) which were to 
join the United Nations Organization. The Soviet Union took part in 
July, 1944, with a regular delegation, in the work of the Bretton Woods Con- 
ference, and the Chairman of the Soviet Delegation, Mr. M. S. Stepanov, 
Deputy People’s Commissar of Foreign Trade, signed the Final Act of the 
International Monetary Fund along with the representatives of other 


* This note represents the views of the writer and is not intended to convey the official 
views of any government agency. 
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nations July 22, 1944. To be sure, according to established international] 
practice, the signature of the Final Act did not mean more than a simple 
certification of the accuracy of the record presented. The Final Act (in- 
corporating the conclusions at which the Conference arrived) and the record 
of the Conference does not contain the reservations made by various dele- 
gations to the draft articles of the Agreement of the International Monetary 
Fund; these reservations were obviously confined to the unpublished Min- 
utes of the Commissions. It is clear that the reservations lack any legal 
significance. Only the acceptance of the Agreement (withoutreservations) 
was provided for in Art. XX, Sec. 1. As far as reservations were filed to 
the instruments drawn up in Bretton Woods one may assume also that they 
did not relate to principal points of the Agreement. 

The significance of the participation of the Soviet Government in the 
Bretton Woods arrangements cannot be exaggerated. Apart from the 
experience gained from personal exchange of opinions on vital economic 
issues in long continuous sessions, the fact that instruments were drawn up 
in the field of monetary coédperation which provided for concerted action of 
governments with fundamentally different structures, has been justifiably 
considered of decisive importance for future international intercourse. 
Indeed, those who are conscious only of the element of conflict in world 
affairs could not believe that such an achievement would be possible. Deep 
skeptics were disturbed by the fact that the International Monetary Fund 
Agreement was not comprehensive enough. With restrictions on the mak- 
ing of payments for current international transactions, whereas the topic 
of national restrictions imposed on the extent of international transactions 
(commodities and services) was tacitly assigned to a prospective interna- 
tional trade conference. Others saw provisions like that of Article IV, 
Section 5 (e) (‘‘A member may change the par value of its currency with- 
out the concurrence of the Fund if the change does not affect the inter- 
national transactions of members of the Fund’’) as exceptional concessions 
to socialistic countries. However, the prevailing majority of statesmen and 
scholars considered the results of the Bretton Woods Conference, especially 
from the point of view of collaboration within the United Nations, as a land- 
mark in the odyssey of establishing a workable framework of economic inter- 
course. And in the course of 1945 the major part of the opposition to 
Bretton Woods faded away. 

The International Monetary Fund Agreement remained open for signature 
to the charter members (mentioned in schedule A of the Agreement) until 
December 31, 1945. By such formal signature governments accepted, both 
on their own behalf and in respect of territories under their authority, the 
provisions of the Agreement without reservation. Because the Agreement 
was signed by December 27, 1945, by countries representing 65 per cent of 
the total quotas (Article XX, Section 1) the Agreement entered into force 
December 27, 1945. The Government of the Soviet Union had not signed the 
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Agreement by December 31, 1945 (nor did she enter the International Bank 
for Reconstruction and Development). No explanation of this omission was 
made public. The fact that the USSR was represented by an observer in the 
meeting of the Board of Governors of the International Monetary Fund in 
Savannah on March 7, 1946, is an indication that entrance is still being 
seriously considered. There is no doubt that all members of the Fund are 
anxious to include the Soviet Government among the Fund’s leading mem- 
bers. It is true that among the large international public bodies the Inter- 
national Labor Organization is operating without Soviet participation but 
also this Agency is doing everything possible to remedy this regrettable 
situation. 

There is no doubt that the Agreement for the Fund was framed in ex- 
pectation that the Soviet Union would be one of the “Big Five” of the 
Fund. Not only were the quotas of the Fund calculated in view of Soviet 
participation but also the provisions with reference to permanent executive 
directors (Art. XII, Sect. 3 (b) (i) ), the location of depositories (Art. XIII, 
Sect. 2 (b) ), and other provisions, were framed with the intention of giving 
the Soviet Union a privileged position. By according a specific position to 
“the five members having the largest quotas”’ the tacit implication was 
made that the United States, the United Kingdom, the Soviet Union, China, 
and France, would compose this privileged group.! By the non-entrance of 
the Soviet Union the claims of India for a seat among the privileged members 
found unexpected fulfillment. Furthermore the mutual quota relations of 
those countries which did not have privileged memberships changed con- 
siderably because of India’s elevation. This change found expression in the 
results of the election of five executive directors according to Art. XII, Sect. 
3 (b) (iii). 

After January 1, 1946, the Soviet Government became a Non-Member 
Country in its relation to the Fund (Art. XI). One may safely assume, 
however, that the restrictions on transactions with non-member countries 
(Art. XI, Sec. 2) will not become operative until the situation with reference 
to the entrance of the Soviet Union is clarified. The Agreement provided 
for the entrance of new members in Art. II, Sec. 2. Whereas original 
members (Art. II, Sec. 1) entered the Fund according to the provisions of the 
Agreement without adding to it or subtracting from it specific terms, new 
members can be admitted in accordance with such terms as may be pre- 
scribed (specifically or in the by-laws) by the Board of Governors of the 
Fund (Art. XII, Sec. 2 (b) (i) ).. Of course, the Board of Governors may 
prescribe that the terms for the entrance of a new member (after December 
31, 1945), may exactly coincide with the entrance terms for original mem- 
bers. Although the text of the Agreement does not prohibit expressly the 
prescribing of such terms for the entrance of new members which would 


1 If the Agreement had gone into force before Jan. 1, 1946, the executive direction would 
have been reserved for the Soviet Union until that date: Art. XX, Sec. 3 (6). 
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deviate in substance from the fundamental provisions of the Agreement, one 
may safely assume that the prescription of additional terms which would 
in effect amount to a ‘‘modification”’ of the Agreement would require a 
formal amending procedure according to Article XVII. To be sure, the 
Agreement did not intend to give new members a privilege analogous to that 
implied in the United States Constitution with reference to the political 
equality of newly entering states. 

The inaugural meeting of the Board of Governors of the International 
Monetary Fund was called for March 7, 1946, and the following days to meet 
at Savannah, Georgia. In this meeting the Board of Governors decided 


That membership in the International Monetary Fund is approved 
under Article II, Section 2 of the Articles of Agreement for all countries 
listed in Schedule A whose governments accept membership in ac- 
cordance with the provisions of Article XX until December 31, 1946. 


This resolution made it possible for the Soviet Union to accept member- 
ship under the same conditions as would have prevailed if her instrument of 
signature had been filed prior to December 31, 1945. Also her privileged 
position as a member of the “‘ Big Five”’ will not be impaired by her entrance 
until the end of 1946. 

The entrance of the Soviet Union would, of course, eliminate the designa- 
tion of India as a member of the “Big Five.’’ The Board of Governors of 
the Fund decided to interpret the Agreement with reference to the number 
of Executive Directors so that the Executive Director appointed by India 
(because of the absence of the Soviet Union) would hold his office until new 
elections make it possible to consider the regular election of an Executive 
Director from India. 

There is no doubt that the non-entrance of the Soviet Union created an 
unexpected situation and that the provisions of the Agreement concerning 
the entrance of new members was not intended to relate to such a situation. 
However, the Agreement proved flexible enough to find a suitable solution. 

ERVIN HEXNER * 


A FORM BOOK FOR STANDARD TREATY CLAUSES 


Drafting technicians at the United Nations Conference on International 
Organization in San Francisco would indeed have welcomed the aid of an 
international legislative drafting bureau such as C. Wilfred Jenks described 
in his brilliant contribution to a recent number of this JourNaL.!. They 
would have been thankful for even a few copies of his proposed style manual 
and manual of common forms for standard articles. Various of the secre- 


* Professor of Political Science and Economics, University of North Carolina; Reporter, 
Committee on Organization and Management of the International Monetary Fund, Bret- 
ton Woods International Monetary and Financial Conference. 

1“The Need for an International Legislative Drafting Bureau,’’ Vol. XXXIX (1945), 
pp. 163-179. 
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tarial staff assigned to the several commissions and committees at San 
Francisco rendered valuable service in the processes of drafting.? All 
provisions emanating from the committees and commissions were subjected 
to review by the Codrdination Committee and the Advisory Committee of 
Jurists.2 Throughout, the Conference was fortunate in having the services 
of William V. Whittington, of the Treaty Branch, Division of Research and 
Publication, Department of State, as Technical Adviser on Treaties. But 
no central service of the sort described by Mr. Jenks existed for the benefit 
of the technical committees charged with initial elaboration of the provisions 
of the Charter. 

The situation in the meetings in London of the Executive Committee of 
the Preparatory Commission, of the Preparatory Commission itself, and of 
the General Assembly was similar.t The Secretariat of the United Nations 
at each stage of those proceedings had a legal section whose services were 
available not only to the corresponding committees on legal problems but 
also to other committees.’ Understaffed and heavily burdened by the 
requirements of the legal committees, these legal sections of the Secretariat 
could hardly perform the role of an “‘ International Parliamentary Counsel’s 
Office.’ Plans are under way now, however, to provide for adequate 
services on a permanent basis by an appropriate staff at the headquarters 
of the United Nations. 

Under the contemplated agreements for bringing certain of the ‘‘special- 
ized agencies,”’ such as the Food and Agriculture Organization of the United 
Nations, the United Nations Educational, Scientific, and Cultural Organiza- 
tion, and others, into relation with the United Nations, provision could be 
made, among those dealing with use of common technical services, for the 
sharing of the services of such a staff and the defrayment of an appropriate 
share of the expense. If the ‘‘specialized agency” should decide not to 
locate its headquarters at the seat of the United Nations, there still would 


2 For the names of the personnel referred to see Delegates and Officials of the United 
Nations Conference on International Organization (Revised to May 28, 1945), Doc. 639, 
G/3(2), pp. 6-11. Various of these experts will be recognized as having already achieved 
distinction in the field of international jurisprudence. To these should be added the names 
of the Reference Specialists, Denys P. Myers and Miss Ruth Savord. 

§ Same, pp. 4-6. 

‘ Instead of a Coérdination Committee, the Preparatory Commission set up a Drafting 
Committee consisting of delegates representing the five official languages and a small section 
of the Secretariat, called the Codrdination and Drafting Section, to assist it; Handbook of the 
Preparatory Commission of the United Nations (Revised Edition), p. 39. Neither the 
Executive Committee nor the General Assembly set up by any “‘Codrdination” or “ Draft- 
ing’”’ Committee. 

5 For the personnel of the several sections see the Directory of the Delegations, Committees, 
and Secretariat of the Executive Committee, pp. 19-20; Handbook of the Preparatory Com- 
mission, cited above, pp. 37-39; and the handbook entitled United Nations: First Session of 
the General Assembly, London, 10 January 1946, pp. 50-53. The same observation as was 
made in note 2, above, can be made with respect to their professional competence. 
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be, under Mr. Jenks’ proposal, numerous services performable by the central 
bureau even at a distance, such as the preparation, in advance of conferences, 
of draft outlines of agreements, compilations of treaty provisions on the 
subject matter under consideration, a supply of style manuals and manuals 
of standard provisions, and even the loan for the task in hand of suitable 
drafting experts. ‘The details of the supply of the services could for practical 
reasons be left to be arranged by the Secretary-General of the United Nations 
and the corresponding official of the ‘‘specialized agency”’ in agreements 
supplementary to the master agreement. Certainly with the prospect of 
two or three dozen great ‘‘specialized agencies’ operating in particular 
fields of competence in the next several decades, every effort should be made 
to avoid duplication of effort and overlapping of services where possible but 
not to an extent which would impair the services needed currently by the 
“specialized agency.’’ A reasonable balance of “local” and ‘‘centralized”’ 
services could be achieved in practice after a time. The need for such 
interrelationship would become greater, it would seem, as the ‘‘constitu- 
tional’’ order and the ‘‘legislative’’ order of the international community 
develops in the next few decades. 

In the establishment of such services as Mr. Jenks suggests, it would seem 
desirable to secure the views not only of other experts who have served or 
are serving international organizations but also those who have been 
attached to national delegations in the framing of the Charter and in the 
conclusion of various of the “‘specialized agency”’ agreements. Perhaps 
some mode can be devised by the Secretariat of the United Nations to avail 
itself of the views of such national technical experts. 

Among the various services and devices suggested by Mr. Jenks, the 
manual of standard treaty provisions is probably the one most immediately 
needed. The following observations, related to that sort of manual, may 
therefore be of interest. Technicians at San Francisco, avid for a form 
book, knew of the existence of none in any language. Collections of classes 
of treaty provisions no doubt exist in various of the foreign offices, but in 
1945 they had not as yet apparently reached the printed compilation stage. 
A compilation was begun in the League of Nations Secretariat during the 
war years,® but remained uncompleted. One treaty draftsman long on the 
staff of the League had drawn the attention of a private research foundation 
to the need of such a book some years ago, but nothing had come of it. It 
would seem that national treaty drafting services, confronted now with the 
need for renegotiating many of their bilateral agreements and of participating 
in the drafting of multilateral agreements with staffs probably reduced as 
part of financial retrenchment programs, would welcome the existence of 
such a form book. They could to some extent probably codéperate with the 
United Nations Secretariat in the production of such a work. In any 
event, it could hardly be doubted that if such a work were produced, part of 


6 By H. McKinnon Wood, the writer is informed. 
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its cost could be defrayed by sales to national treaty-drafting services. 
Moreover, the widespread use of such a common book by national services 
could not but advance the objective of universal improved treaty technique. 

It probably is true, in general, that once there has been a meeting of 
minds on some proposition in an international conference, the reduction of 
the agreement to a form of words is the less arduous task. But it frequently 
happens that consideration and comparison of a variety of good texts on the 
subject matter under discussion is productive of ideas and possibly may 
facilitate agreement. At any rate, in the process of reducing agreement to 
language, it would be a rare craftsman who could not benefit from a set of 
standard forms at his elbow. 

Paradoxically, the absence of a good form book can operate to the dis- 
advantage of a delegation which may possess a superlatively skillful drafts- 
man. At the drafting committee stage, such a technician is frequently in 
great demand. Chairmen under pressure to met agenda dead-lines will 
repeatedly appoint the same draftsman, disregarding his nationality, to such 
committees. His delegation is admired for possessing such talent, and it 
gains perhaps a tertiary diplomatic advantage from the repeated use of the 
same technician, but to the extent that such use deprives the delegation of 
his services for more immediate purposes the practice may operate to the 
disadvantage of the national state. Devices such as form books, though 
they could probably never displace talent at the table, could in the hands of 
the ordinary technician reduce his dependenee on craftsmen of greater skill. 

Sundry views of the structure and scope of such a vade mecum, expressed by 
technicians at San Francisco and London, might be considered in addition 
to those advanced by Mr. Jenks. Thus, with respect to languages, parallel 
column renderings into English and French, the two so-called ‘‘ working 
languages’”’ of the United Nations, might be regarded by some technicians as 
sufficient, but it ought to be borne in mind that among the most defectively 
drafted instruments in the multilateral field are many concluded under 
Inter-American conference auspices. If a third column is added for the 
Spanish, a fourth in the Russian might be added on other grounds, among 
them the saving of time by Russian-speaking delegations in communicating 
with their respective governments. Though Chinese is at present used by 
only one of the national delegations in the United Nations, it is one of the 
official languages of the organization. For reasons of consistency, the 
inclusion of Chinese might be urged. At any rate, the selection of the 
languages in which the standard provisions ought to appear is a matter on 
which no hasty judgment ought to be made. 

If the structure of national legal form books is followed argument might 
in principle be made for the inclusion of annotations citing and quoting court 
opinions interpretative of the clauses included. Because of the diverse 
origins and terms of reference of the national and international tribunals 
which interpret international instruments, the inclusion of their interpretative 
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opinions might, however, be misleading. Various technicians consulted on 
this point at San Francisco felt strongly that no interpretative opinions 
should be included. The draftsman should have simply the text before him 
with adequate citations of the source, but nothing further. 

Though much can be said in favor of including only ‘‘ideal”’ clauses, some 
concession to habit might be made by including as alternatives familiar good 
customary forms. There is an area in the drafting of legal instruments in 
which choices arising out of taste can safely be made. Clarity and precision 
need not be lost in preserving such liberty of choice. 

Mr. Jenks’ admirable suggestion of extending the practice of devising 
“short names’ for reference to multilateral instruments should, where 
possible, be also applied to types of treaty clauses. The use of carefully 
selected captions might serve this purpose. Check-lists of clauses which 
should be included in different types of instruments would also be serviceable 
to draftsmen, particularly in the hectic last hours of a conference when 
those responsible for a finished product are haunted by the fear that some 
clause essential to the operation of the instrument has been omitted. 

Finally, any group of experts charged with the responsibility of preparing 
such a manual of treaty clauses as Mr. Jenks has proposed will wish to 
consult the record of the labors of the Drafting Committee set up by the 
Preparatory Commission in London.’ 

Henry Retrr * 


7 Provisional Agenda of the Preparatory Commission, PC /9, November 24, 1945; Steering 
Committee, Second Meeting, December 1, 1945, Journal of the Preparatory Commission, 
p. 39; Steering Committee, Third Meeting, December 7, 1945, work cited, p. 61; Memorandum 
by the Executive Secretary Regarding the Constitution of a Drafting Committee, PC/ST/5, 
November 29, 1945 and Memorandum of the Executive Secretary: Discussion in Plenary 
Meetings of the Reports of Technical Committees, PC/ST/9, December 4, 1945; first meeting 
of the Drafting Committee, December 10, 1945, Journal, pp. 79-80; and various reports of 
the Drafting Committee, eg., Seventh Meeting, Committee 7 on League of Nations, 
December 17, 1945, PC/LN/12, and Fourth Plenary Meeting of the Preparatory Com- 
mission, December 23, 1945, Journal, at p. 143. 

* Ph.D., Harvard; St. Lawrence University, on leave; Division of International Organiza- 
tion Affairs, Department of State. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fesruary 16-May 15, 1946 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. J. E. D., Chronology of In- 
ternational Events and Documents, Royal Institute of International Affairs; C. S. Monitor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin; Ex. Agr. Ser., 
U. S. Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. 
T. S., Great Britain Treaty Series; N. Y. 7., New York Times; P. A. U., Pan American 
Union Bulletin; T. J. A. S., U. S. Treaties and other International Acts Series *; U. N. 
A. J., United Nations, General Assembly, Journal; U. N.S. C. J., United Nations, Secur- 
ity Council, Journal; U. S. T. S., U. S. Treaty Series. 


October, 1945 
1-April 26, 1946 IceLAND—UNITED States. United States proposed Oct. Ist that nego- 
tiations be undertaken for an agreement on the joint use by the United States 
and Iceland of “military facilities’”’ in Iceland beyond the termination of the war. 
Prime Minister Thors announced April 26 that his reply of Nov. 6, 1945 refused 
to enter upon discussions. N.Y. 7., Apr. 28, 1946, p. 8; D. S. B., May 5, 1946, 
p. 773. 


January, 1946 

17. Great Brrrarin—Irag. Text of correspondence exchanged at Bagdad concerning 
prolongation of existing arrangements regarding Iraqi foreign exchange require- 
ments: Jraq No. 1, 1946, Cmd. 6742. 

25 GREAT Britarin—UnitTep States. Effected agreement by exchange of notes in 
Washington regarding penicillin. D. S. B., Mar. 17, 1946, p. 451. Text: G. B. 
T. S. No. 4 (1946), Cmd. 6757; T. I. A. S., No. 1506. 

February, 1946 

4-25 Rapio ConreRENCE. Second North American Regional Broadcasting Engineer- 
ing Conference met in Washington to consider problems related to standard band 
broadcasting in the North American region as affected by the North Ameri- 
can Regional Broadcasting Agreement expiring March 29, 1946. U. S. dele- 
gation: D. S. B., Feb. 3, 1946, p. 171. Six countries signed an interim agreement. 
D. S. B., Mar. 10, 1946, pp. 376-377. 

6-March 2 German OccupaTion. Secretary Byrnes’ message to French Foreign Min- 
ister concerned the French attitude on the establishment of central German agen- 
cies. Mr. Bidault’s reply was received March 2. Texts: N. Y. 7., Mar. 9, 1946, 
p. 4; D. S. B., Mar. 17, 1946, pp. 440-443. French Cabinet approved March 1 
despatch of a note inviting the U. S., Great Britain, and Russia to a conference to 
settle the questions of German central administration and the future status of 
the Ruhr and the Rhineland. N. Y. 7., Mar. 2, 1946, p. 3. 

7 Great Brrrain—Untrep States. Signed agreement in Washington regarding 
radio distance indicators. D.S. B., Mar. 10, 1946, p. 398. Text: United States 
Aviation Reports, March, 1946, pp. 103-104. 

* This series is to combine and supersede U.S. 7'.S. and Ez. Agr. Ser., but all items in 
these series have not yet been published. 
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14-March 20 Powisn Forces (in exile). Warsaw radio announced Feb. 14 that the Gov- 


ernment had handed a note to British Ambassador asking for liquidation of Polish 
army units under British command in Italy and Great Britain. Mr. Vishinsky 
of Russia, on behalf of the Yugoslav Government presented to the Security Council 
of the United Nations a memorandum about the forces in Italy. C. J. E. D., 
Feb. 4/17, 1946, pp. 99 and 120. Foreign Minister Bevin of Great Britain stated 
that the Polish forces under British command would be disbanded as soon as 
practicable. London Times, Mar. 21, 1946, p. 8. Poles refusing to return will 
have the status of displaced persons. N.Y. T7., Mar. 20, 1946, p. 6. 


15-May 10 Patestine. After meetings in Berlin, Vienna, Cairo and Jerusalem, which 


began Feb. 15, the Anglo-American Committee of Inquiry issued a report from 
Lausanne on April 30, in which immediate immigration of 100,000 Jews to Pales- 
tine was recommended. N.Y. T., May 1, 1946, p. 1; London Times, May 1, 1946, 
p.4. Excerpts from report: D. S. B., May 12, 1946, pp. 784-787. Text of report: 
G. B. M. S. No. 8 (1946), Cmd. 6808. Arab Higher Committee’s protest of May 
2 warned that carrying out recommendation might cause resumption of Arabs’ 
national struggle. London Times, May 3, 1946, p. 4; NV. Y. T., May 3, 1946, p. 1. 
Text of letter: pp. 1,3. Acting Secretary of State Acheson told representatives of 
5 Arab states that the United States would make no decision on the recommenda- 
tions without consulting Arabs and Jews. WN. Y.T7., May 11, 1946, p. 10. 


17/May 6 Unrrep Nations. Secretariat. List of Assistant Secretaries announced. 


18 


N. Y. T., Feb. 18, 1946, p. 4; London Times, Feb. 18, 1946, p. 3. Biographical 
sketches and photographs: N. Y. 7T., Apr. 11, 1946, p. 4. Secretary General Lie 
announced 10 directors of departments: N. Y. 7., May 7, 1946, p. 6. 


Unitep Nations. Commissions, etc. Composition of organs, commissions and 
committees: D. S. B., Mar. 24, 1946, pp. 467-475. 


18/20 U. N. E.8.C.0O. Dr. Esther C. Brunauer and Howard E. Wilson were named 


19 


19 


20 


U. S. members of the Preparatory Commission and the International Secretariat, 
respectively. D. S. B., Mar. 3, 1946, p. 337; NV. Y. T., Feb. 19, 1946, p. 5; Feb. 
21, p. 5. 


DipLtomatic Immunity. President Truman granted limited diplomatic immunity to 
representatives of 5 international organizations in the U. S.—United Nations, 
U.N.R.R.A., LL.O., P.A.U. and F.A.O. WN. Y. T., Feb. 20, 1946, p. 2; D. S. B., 
March 3, 1946, p. 348. 


JAPANESE OccupaTIon. General MacArthur issued order decreeing that United 
Nations’ nationals and institutions, including corporations, would be outside the 
jurisdiction of Japanese courts. Such nationals and Japanese involved in cases 
with them would be tried only by the United Nations Military Commission Provost 
Courts. WN. Y.T., Feb. 20, 1946, p. 12, London Times, Feb. 20, 1946, p. 3. 


Canapa—Co.omsiA. Signed a most-favored nation commercial treaty at Bogoté. 
N.Y. T., Feb. 21, 1946, p. 3. Text: Canada. Treaty Series, 1946, No. 7. 


21/24 TRANsporT CONFERENCE. European Central Inland Transport Organization opened 


conference in Brussels to discuss road transport. London Times, Feb. 22, 1946, 
p. 3. Adopted resolution recommending that member nations conclude an agree- 
ment providing for allocation, on a reciprocal basis, of a certain quantity of petrol 
for road traffic across frontiers. London Times, Feb. 25, 1946, p. 3. 


21-March 12 West INDIAN CoNnFERENCE. Opened at St. Thomas, Virgin Islands on Feb. 


21, under auspices of the Anglo-American Caribbean Commission, and representa- 
tives of France and the Netherlands which recently joined the Commission. 
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D.S. B., Mar. 3, 1946, pp. 330-331; London Times, Feb. 22, 1946, p. 3; N. Y. T., 
Feb. 22, 1946, p. 5. Text of President Truman’s message: D. S. B. Mar. 3, 1946, 
p. 332. Closed March 12. D.S. B., Mar. 24, 1946, p. 476. The Anglo-Ameri- 
can Caribbean Commission has been renamed the Caribbean Commission. Re- 
port on the Conference: D. S. B., May 19, 1946, pp. 840-845. 


22-March 31 Buuaarta. United States aide-mémoire of Feb. 22 urged inclusion of 
opposition parties in the Bulgarian Government. Text: N. Y. T., Mar. 6, 1946, 
p. 2; D. S. B., Mar. 17, 1946, p. 447. Bulgaria announced receipt of the note 
March 3. WN. Y. T., Mar. 4, 1946, p. 2. Moscow radio broadcast of Mar. 8 
stated the U. S. note had violated the Moscow agreement on Bulgaria. Text of 
broadcast: N. Y. 7., Mar. 9, 1946, p. 2. Charge was denied in U.S. note of Mar. 10. 
Text: N. Y. 7'., Mar. 11, 1946, p. 2; D. S. B., Mar. 24, 1946, pp. 485-486. New 
Bulgarian Cabinet was announced Mar. 31. WN. Y. T7., Apr. 1, 1946, p. 3. 


25 AusTRIAN Occupation. The Control Council decided that the Austrian Govern- 
ment should be allowed to exchange diplomatic representatives with all countries 
which would recognize it except Germany and Japan. C.J. E. D., Feb. 18/Mar. 
3, 1946, p. 121. 


25 Curna. Agreement was signed by General George C. Marshall, who signed in his 
advisory capacity, by leaders of the Chinese Government forces and the Com- 
munist armies, consolidating their armies into one national defense force. N.Y. T., 
Feb. 26, 1946, p. 1. 


26-May 13. Far EasteRN Commission. Held organizational meeting Feb. 26 at its per- 
manent headquarters in the former Japanese Embassy in Washington. WN. Y. T., 
Feb. 27, 1946, p. 16. Appointed committees and chairmen on Mar. 14. WN. Y. T., 
Mar. 15, 1946, p. 6. On Apr. 10 elected chairman and deputy chairman of its 
Committee on Disarmament of Japan. WN. Y. T., Apr. 11, 1946, p. 13; D. S. B., 
Apr. 21, 1946, p. 655. Drew up on May 13 basic principles covering interim repa- 
rations removed from the home islands of Japan and the criteria required for any 
new Japanese constitution. N.Y. 7., May 14, 1946, p. 2. 


27 MONGOLIAN PropLe’s REPUBLIC—SoviEeT Russia. Signed treaty at Moscow pro- 
viding for economic and cultural collaboration. Text: American Review on the 
Soviet Union (N. Y.) May, 1946, p. 83. 


27 MoNGOLIAN PrEoPLE’s ReEpuBLIC—SovieT Russia. Signed treaty of amity and 
mutual aid at Moscow. WN. Y. T., Feb. 28, 1946, p. 10. Text: American Review 
on the Soviet Union (N. Y.), May, 1946, p. 82. 


27-April 10 Spain. French-Spanish frontier was closed Feb. 27. London Times, Feb. 
28, 1946, p.4. U.S. Department of State confirmed Feb. 27 it had communicated 
to France and Great Britain its views on the political situation in Spain. WN. Y. T., 
Feb. 28, 1946, p. 1. France, Great Britain and United States issued March 4 
joint statement urging the Spanish people to oust the government of General 
Franco. Text, and digest of 14 documents on Spanish relations with the Axis: 
N. Y. T., Mar. 5, 1946, p. 12. Text, and excerpts from documents: D. S. B., 
Mar. 17, 1946, pp. 412-427. Texts of statement and 15 documents: Dept. of 
State. European Series No. 8. U.S. note, delivered to France March 9, rejected 
French proposal of Feb. 27 to lay the Spanish situation before the United Nations 
Security Council. N.Y. 7., March 12, 1946, p.1. Text of note: p. 8; D. S. B., 
Mar. 24, 1946, pp. 486-487. French reply of Mar. 12 to U. S. and Great Britain 
was handed to their Ambassadors in Paris. N. Y. T., Mar. 13, 1946, p. 12. On 
March 18 the Spanish Government issued statement. N.Y. T., March 19, 1946, 
pp. 1,9. U.S. note of March 19 restated original stand against bringing the case 


’ 
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of General Franco to the United Nations Security Council as projected by France. 
N.Y.T., Mar. 20, 1946, p.2. French note of March 22 to Great Britain and U. S. 
asked joint action against Spain. Pending replies France will not bring the mat- 
ter before the Security Council. N. Y. T., Mar. 23, 1946, p. 3. Summary: 
London Times, Mar. 27, 1946, p. 3. U.S. sent note April 10 to France refusing to 
discuss at the Foreign Ministers’ meeting in Paris in April the French proposal 
for an embargo on shipments to Spain. Great Britain also declined. WN. Y. T.., 
Apr. 11, 1946, p. 9. 


27—-March 29 INTERNATIONAL MILITARY TRIBUNAL (Germany). Presentation of the Rus- 
sian case ended Feb. 27. N.Y. T., Feb. 28, 1946, p.2. The defense of Hermann 
Goering, the first of the Nazi leaders, opened March 8. London Times, Mar. 9, 
1946, p. 4. U.S. Prosecutor Robert H. Jackson announced appointment of Col. 
Telford Taylor as head of U. S. prosecution staff in any future trials of the Tri- 
bunal. WNW. Y. T., Mar. 30, 1946, p. 8. 


28 Cxina—France. Signed agreements by which France renounced extraterritorial 
privileges and China agreed to withdraw troops from Indo-China by March 31st. 
N. Y. T., Mar. 1, 1946, pp. 1, 12; C. I. E. D., Feb. 18/Mar. 3, 1946, p. 123. 


28 France—Great Britarn. Signed comprehensive civil aviation agreement in 
London. N.Y. T., Mar. 1, 1946, p.5. Text: G. B. 7.S., No. 7 (1946), Cmd. 6787. 


28-March 28 Arr Transport Counciu. South Pacific Civil Air Conference opened at 
Wellington, N. Z., with representatives from the United Kingdom, Australia, 
Canada, New Zealand and Fiji. London Times, March 1, 1946, p. 3. The Con- 
ference closed March 6 after recommending establishment of a South Pacific 
Air Transport Council. Canada was invited to become a member. C./. E. D., 
Mar. 4/24, 1946, p. 170. Establishment of the Council, with headquarters in 
Australia was announced March 28 in London. It will act as a permanent co- 
ordinating body in British and Commonwealth air routes. N.Y. 7., March 29, 
1946, p. 13. 


March, 1946 
1-April 5 Iran. Russia announced that some of its forces would be withdrawn from 
Iran March 2d, others kept longer. Text of statement: N. Y. 7., Mar. 2, 1946, 
p.1. On Mar. 4 the Iranian Embassy in London announced protest against Soviet 
decision to keep troops. N. Y. T., Mar. 5, 1946, p. 1. U.S. note of March 5 
reminded Russia that keeping troops in Iran after March 2 was contrary to pro- 
visions of the Declaration issued at the Tehran Conference in 1943. Text:N.Y.T., 
Mar. 8, 1946, p. 2; D. S. B., Mar. 17, 1946, pp. 435-436. Second U. S. note to 
Russia asked explanation of reported entry of Russian reinforcements into Iran. 
D. 8S. B., Mar. 24, 1946, p. 483. Text of Foreign Minister Bevin’s statement of 
March 14 on possible replacement of British troops in Iran: N. Y. T., Mar. 15, 
1946, p. 4. Secretary General Lie of the United Nations announced receipt of 
Iranian formal notification that a dispute exists with Soviet Russia and that the 
question had been placed on the agenda of the Security Council for its next meet- 
ing. N.Y.T., Mar. 20, 1946, p.1. Text of note: p.4. Text of 2d Iranian note 
to Mr. Lie was received Mar. 21 in Washington: N. Y. 7., Mar. 22, 1946, p. 3. 
On March 24 Russia announced withdrawal of troops would be completed within 
6 weeks. Text: N. Y. T., Mar. 25, 1946, p. 1; London Times, Mar. 25, 1946, p. 4. 
Joint communiqué of April 5 announced complete agreement on all matters con- 
cerning Iran and Russia, formation of a joint oil company and an approach to a 
settlement of the Azerbaijan problem of autonomy. London Times, Apr. 6, 
1946, p. 4; NV. Y. T., Apr. 6, 1946, p.1. Text: pp. 1,2. Texts of notes exchanged 
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on oil accord: N. Y. T'.., Apr. 8, 1946, p. 2. Chronology of the major developments 
in the occupation of Iran since Aug. 25, 1941: N. Y. T., Apr. 4, 1946, p. 6. 


4-11 Finuanp. Resignation announced March 4 of Field Marshal Baron Mannerheim 
as President. N.Y. T., March 5, 1946, p. 6; London Times, Mar. 5, 1946, p. 3. 
Julio K. Paasikivi, elected on Mar. 9, took office on Mar. 11. WN. Y. T., Mar. 10, 
1946, p. 2; Mar. 12, p. 3. 


4-27 AviaTION CONFERENCE. North Atlantic Regional Conference of the Provisional 
International Civil Aviation Organization opened on March 4 in Dublin [also 
designated as North Atlantic Route Service Conference]. Elected Sean Leyden 
as permanent chairman. Approved committees. 13 countries were entitled to 
vote. Observers were present from 5 countries. N. Y. 7., Mar. 5, 1946, p. 7. 
Adopted committee reports March 27, the most important being those of the Air 
traffic control committee and the Search and rescue committee. N.Y. 7., Mar. 
28, 1946, p. 16. 


5 CHuRcHILL, Winston. Made address at Westminster College, Fulton, Mo., on 
postwar Anglo-American collaboration. Text: London Times, March 6, 1946, p. 4; 
N.Y. T., March 6, 1946, p. 4. 


5-May 3 Mancuouria. U.S. Department of State released text of U.S. identic notes 
to China and Russia, and Chinese reply to Russian note of Jan. 21 on problems in 
Manchuria. Text: D. S. B., Mar. 17, 1946, p. 448. U.S. sent note March 6 to 
Russia concerning presence of Russian army forces in Manchuria contrary to 
agreement. [Text not made public] N. Y. 7., Mar. 8, 1946, p.2. Russian Navy 
publication, “Red Fleet,’’ acknowledged an agreement with China on Feb. 26 
giving permission for forces to remain. Great Britain sent note March 9 support- 
ing the U. S. position. London Times, March 11, 1946, p. 4. Text: NV. Y. T., 
Apr. 9, 1946, p. 16. Text of General Marshall’s statement of March 16: N. Y. T., 
Mar. 17, 1946, p. 12. Russian note of Mar. 22 to China stated that withdrawal of 
Russian troops would be completed by the end of April. N.Y. 7., Mar. 24, 1946, 
p. 1. Chinese Vice-Foreign Minister agreed to the April date. London Times, 
Mar. 28, 1946, p. 3. Chinese Communist leader proclaimed war against Nation- 
alist forces Apr. 14. N.Y. T7., Apr. 15, 1946, pp. 1,6. On Apr. 25 U.S. received 
Russian note rejecting U. S. proposal that Manchurian industries and other 
Japanese external assets be used for inter-Allied reparations, and repeating dec- 
laration concerning movable assets being considered as legitimate war booty. 
N. Y. T., Apr. 26, 1946, p. 5. Russian forces were evacuated on May 3 accord- 
ing to Moscow radio. WN. Y. T., May 22, 1946, p. 3. 


6 Canapa—Great Barrrarin. Signed agreement at Ottawa, on the settlement of 
war claims. Text: Canada. Treaty Series, 1946, No. 10. 


6 Canapa—Great Brita. Signed financial agreement at Ottawa. Text, with 
exchange of notes: Canada. Treaty Series, 1946, No. 9. 


6 France—Frencu Inpo-Cuina. French authorities signed an agreement at Hanoi 
(the capital of Tonking) with Dr. Ho Chi Minh, leader of the Viet Minh pro- 
visional government in northern Indo-China, specifying that the Viet Minh 
[Viet Namh] Republic is recognized as a free state forming part of the Indo- 
Chinese federation. London Times, Mar. 8, 1946, p. 3. 

6 JapPanese ConstiruTion. Text of preamble, rescript and General MacArthur’s 
statement: N. Y. 7T., Mar. 7, 1946, p. 3. Text of draft constitution: N. Y. T., 
Mar. 9, 1946, p. 6. 

6 Norway—SwirzERLanp. Signed commercial agreement. C.J. E. D., Mar. 4/24, 
1946, p. 176; N. Y. T., Mar. 7, 1946, p. 12. 
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6/May 4 Unitep Stares—YEMEN. United States announced membership of the Spe- 


7 


cial Diplomatic Mission to the Kingdom of Yemen. D. S. B., March 17, 1946, 
p. 446. Concluded on May 4 a provisional agreement regarding diplomatic and 
consular representation, juridical protection, and commerce and navigation. 
N.Y. T., May 15, 1946, p. 8; D. S. B., May 26, 1946, p. 917. 


ALBANIAN ConsTITUTION. The National Assembly of Albania adopted the new 


constitution, establishing a People’s Republic. C.J. E.D., Mar. 4/24, 1946, p. 153. 


7/April 23 GerMAN MercHant Marine. U.S. Department of State announced that 


8 


8 


the Tripartite Merchant Marine Commission, on disposal of the German merchant 
fleet, had made a report following meetings of the Commission in Berlin, Sept. 1— 
Dec. 7, 1945. The Commission was established in accordance with decisions made 
at the Berlin Conference, July-Aug. 1945. Summary of report: D. S. B., Mar. 17, 
1946, p. 445. Figures allotting vessels on percentage basis as released by the 
Inter-Allied Reparations Agency: N. Y. T., Apr. 25, 1946, p. 7. 


Soviet Russta—Unirep Srares. Department of State announced the policy of 


returning to Russia only those persons holding pre-war Soviet citizenship. Text 
of statement: D. S. B., Mar. 17, 1946, p. 442; N. Y. T., March 9, 1946, p. 3. 


Syrian Recoenition. Announced by Turkey. N. Y. T., Mar. 9, 1946, p. 4. 


8/April 8 LeBaNesE RecoGnition. Announced by Turkey on March 8 and by the 


Vatican on April8. WN. Y. T7., Mar. 9, 1946, p. 4; April 9, p. 4. 


8-18 INTERNATIONAL BANK FoR RECONSTRUCTION & DEVELOPMENT and INTERNATIONAL 


11 


12 


Monetary Funp. Preparatory conference for the purpose of setting up the Bank 
and Fund opened March 8 at Wilmington Island, Ga. N.Y. T7., Mar. 9, 1946, 
pp. 1,8. U.S. delegation: D. S. B., Mar. 17, 1946, p. 483. On March 11, Fred 
M. Vinson was elected permanent chairman of the Boards of Governors of both 
organizations. N.Y. T7., Mar. 11, 1946, p.3. Washington was chosen permanent 
headquarters. N. Y. T., Mar. 15, 1946, p. 32. Conference closed March 18. 
Members of Boards: N. Y. T., Mar. 19, 1946, p. 13. 


Be.tcrom—Great Britain. Signed treaty at Brussels regarding privileges and 


facilities for British forces in Belgium in connection with the occupation of Ger- 
many and Austria. Text: Belgium No. 1 (1946), Cmd. 6790. 


GreEAT BrItaAIN—SwITzERLAND. Signed 3-year monetary agreement to come into 


force immediately. London Times, Mar. 13, 1946, p.4. Text: G. B. T. S. No. 6 
(1946), Cmd. 6756. 


15-May 9 U.N.R.R.A. Councrt. Fourth session opened Mar. 15 at Atlantic City. 


U.N.R.R.A. Council. Journal, Mar. 16, 1946. Table showing payments made 
by 47 member-nations: N. Y. T., Mar. 18, 1946, p. 10. Mr. Lehman’s final re- 
port recommended establishment of a single international food control board to 
deal with world famine, to be in continuous session if necessary, as long as the 
emergency lasts. N.Y. 7., Mar. 19, 1946, pp. 1, 12. Turkey was admitted to 
membership in the Administration, but Albania’s application was refused. WN. Y. 
T., Mar. 23, 1946, p.4. Voted against use of local supplies by an occupying force. 
N.Y. T., Mar. 26, 1946, p.1. Voted March 28 to continue care of nearly a million 
European refugees. WN. Y.T7'., Mar. 29, 1946, p.1. Text of resolution: p.4. Mr. 
F. H. La Guardia took office Mar. 29 as Director General and the meeting re- 
cessed. N.Y. T., Mar. 30, 1946, p.1. Text of Mr. La Guardia’s address: p. 5. 
The session reconvened in Washington May 9 and adopted a resolution calling for 
improved methods in international food allocation machinery. WN. Y.T7'’., May 10 
1946, p.6. Text of resolution: D. S. B., May 19, 1946, pp. 857-858. 
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16/April 5 Denmark—Soviet Russia. Russia informed Denmark March 16 of its de- 
cision to withdraw its forces from Bornholm Island, and to restore the island to 
full Danish control. London Times, Mar. 18, 1946, p. 4; N. Y. T., Mar. 17, 1946, 
p. 1. Final withdrawal took place April 5. WN. Y. 7., Apr. 6, 1946, p. 4. 


18 Po.tanp (National Unity Govt.)—Yuaostavia. Signed a 20-yr. friendship and 
mutual assistance pact. Text: London Times, Mar. 21, 1946, p. 3; D. S. B., 
May 26, 1946, p. 919. 


18-April5 Hea.tH ConreRENCE. Seventeen nations opened session of the International 
Hygiene and Health Conference in Paris on March 18 to discuss sanitary problems. 
The conference is working under the direction of the United Nations Economic and 
Social Council. N. Y. T., Mar. 19, 1946, p. 2. Formation of an international 
medical body which would unite the International Health Office, the Health Section 
of the League of Nations and that of U.N.R.R.A. was to be considered. London 
Times, March 19, 1946, p. 3. The conference closed April 5. D.S.B., Apr. 21, 
1946, p. 655. 


19 Soviet Russia. Nikolai Mikhailovich Shvernik was elected chairman of the Prae- 
sidium of the U.S.S.R. to replace M. I. Kalinin. WN. Y. T., Mar. 20, 1946, p. 5. 


19 Soviet Russ1a—SwITzERLAND. Switzerland announced resumption of diplomatic 
relations. N.Y. T7., Mar. 20, 1946, p. 5; London Times, Mar. 21, 1946, p. 3. 


19-20 Unirep Nations. Security Council. Iranian formal communication to the United 
Nations accused Russia of maintaining armed forces in Iran after the deadline pro- 
vided by their treaty, and of interfering in its internal affairs. N.Y. 7., Mar. 20, 
1946, p. 1. Text: p.4. Mr. Gromyko’s note to Secretary General Lie requested 
postponement of 16 days in the opening date of the Council’s sessions, and the 
United States requested that the dispute be placed at the top of the agenda. 
N. Y. T., Mar. 21, 1946, p. 1. Texts of notes: p. 2. 


20-May 8 Korean Occupation. Joint U. 8.—Soviet Commission for Korea held first 
meeting in Seoul, in an effort to establish an interim provisional government for 
Korea. N.Y. T., Mar. 21, 1946, pp. 1, 15. Chairmen to alternate, and all meet- 
ings will be carried on in both languages, as well as all documents being printed in 
English and Russian. WN. Y. 7., Mar. 24, 1946, p. 8. The Commission issued a 
joint communiqué on March 30 emphasizing the fact that its work is still in a 
preliminary phase. N. Y. T., Mar. 31, 1946, p. 14. Communiqué of Apr. 18 
announced an agreement to consult with Korean democratic parties and organiza- 
tions. Summary: N. Y. T., Apr. 19, 1946, p. 11. Communiqué of Apr. 24 
announced some progress, but gave no details. N. Y. T., Apr. 25, 1946, p. 9. 
The Commission adjourned indefinitely May 8, after being unable to agree on the 
issue of free speech for Koreans. WN. Y. 7T., May 9, 1946, p. 3. 


21 Great Britrarin—Greece. Signed agreement for the restoration of money and 
property, hitherto subjected to control under wartime regulations, and belonging 
to their nationals, resident in and carrying on businesses in the United Kingdom 
and Greece respectively. London Times, Mar. 22, 1946, p. 4. Text: G. B.T.S. 
No. 8 (1946), Cmd. 6780. 


22 Great BrRITaAIN—TRANS-JORDAN. Signed treaty of alliance at London, establishing 
sovereignty of Trans-Jordan. N. Y. 7., Mar. 23, 1946, p. 6; London Times, 
Mar. 23, 1946, p. 4. Text: Trans-Jordan No. 1 (1946), Cmd. 6779. Summary of 
treaty provisions: NV. Y. T., Mar. 29, 1946, p. 5. 

25-April 5 Fisnerres CONFERENCE. Twelve nations and one observer were present at 


the International Overfishing Conference which was held in London. Text of 
Final Act and Convention: G. B. M. S. No. 7 (1946), Cmd. 6791. 
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25-April 13 Aras Luacur. Third meeting of the Council opened at Cairo on March 
25. N.Y. T., Mar. 26, 1946, p. 14. Decided March 28 to establish a bank to 
be financed by the League members. WN. Y. T., Mar. 29, 1946, p. 12. Voted 
April 2 to establish a repatriation fund, which would be reimbursed by the several 
States whose citizens were returned to their homes. WN. Y. T., Apr. 3, 1946, p. 
3. At its final session on Apr. 13, approved definition of common nationality for 
citizens of all Arab states, a proposal by King Farouk of Egypt on March 22. It 
will be submitted for ratification to the Arab Governments. WN. Y.T., Apr. 14, 
1946, p. 9. 


14 Untrep Nations. Security Council. Opened session in New York March 
25. N.Y. T., Mar. 26, 1946, p.1. Named a subcommittee to study the Russo- 
Iranian dispute, and to report its findings and recommendations to the Council. 
N.Y. T., Mar. 27, 1946, pp. 1,4. On Mar. 27 when the Council voted to continue 
the Iranian question on its agenda, the Russian delegate left the meeting. N.Y. T., 
Mar. 28, 1946, pp. 1, 21. On Apr. 4, voted to adjourn discussion of the Iranian 
dispute until May 6. WN. Y.T., Apr. 5, 1946, pp. 1, 3. The Polish delegate, on 
April 8, charged Spain with harboring Nazis. Text of letter: N. Y. 7., Apr. 11, 
1946, p. 2. Adopted provisional rules of procedure April 9. Text: D. S. B., 
Apr. 21, 1946, pp. 660-664. Mr. Gromyko was named Russian permanent mem- 
ber of the Council on April 10. WN. Y. 7., Apr. 11, 1946, p. 1. Alexander Parodi 
was named as permanent French delegate on April 12. N.Y. T., Apr. 13, 1946, 
p. 4. On April 13 the Spanish Cabinet denied Poland’s accusation and invited a 
United Nations commission to investigate conditions in Spain. N. Y. T., Apr. 
13, 1946, p.1. Text of note: p.6. The Iranian Government announced on April 
15 that Mr. Ala had been instructed to withdraw the complaint before the Council. 
Text of announcement: London Times, Apr. 16, 1946, p. 4; N. Y. 7T., Apr. 16, 
1946, p. 12. On April 16 it was decided to refer to a committee of experts, the 
question of the legality of continuing on the agenda the Iranian dispute. N.Y. T., 
Apr. 17, 1946, p. 1. Poland presented its charge against Franco Spain on April 
17. N.Y. T., Apr. 18, 1946, pp. 1, 13. On April 18 Mr. Hodgson of Aus- 
tralia proposed the appointment of a committee to study the Spanish situation. 
N.Y. T., Apr. 19, 1946, pp. 1, 12. Text of proposal: p. 12. The Committee of 
Experts reported that the Iranian case may remain on the agenda until May 7, 
pp. 1,15. Text: p.15. Voted April 23 to continue the case on the agenda. Mr. 
Gromyko stated he would not attend any session in which it was discussed. 
N.Y. T., Apr. 24, 1946, p. 1. On April 29 set up a 5-nation subcommittee to in- 
vestigate the Spanish régime and to report by May 31. WN. Y. T., Apr. 30, 1946, 
pp. 1,6. Text of 9-point plan of inquiry: N. Y. T., May 8, 1946, p.3. On May 6 
the Iranian Ambassador reported complete withdrawal of Soviet forces from all 
provinces except Azerbaijan, where it had not been possible to make official ob- 
servations. N.Y.T., May 7, 1946, p.1. Text of Iranian Government statement: 
p. 4. On May 8 adopted a resolution asking that Iran report, not later than May 
20, concerning Soviet withdrawal. N.Y. T., May 9, 1946, p.1. Mr. Hasluck of 
Australia demanded clarification of the entire veto issue and the action to be taken 
when a member absents himself, p. 1. Russian forces were withdrawn from Iran 
May 9, according to Russian radio report of May 23. N.Y. T7., May 24, 1946, p. 
1. Mr. Parodi replaced Mr. Bonnet of France May 13. WN. Y.T., May 14, 1946, 
p. 8. On May 14 the Committee of Experts submitted 34 rules for the Council’s 
consideration. Brief summary: N. Y. T., May 15, 1946, p. 3. The Spanish Gov- 
ernment-in-exile submitted data to support the claim that the Franco Government 
is a threat to world peace, p. 4. 


27 FranceE—Unitep States. Signed air transport agreement in Paris. N. Y. T., 
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Mar. 28, 1946, p. 16; D. S. B., Apr. 7, 1946, p. 583; London Times, Mar. 28, 1946, 
p. 4. Text: United States Aviation Reports, March, 1946, pp. 142-157. 


Great Britrarin—Unitep States. Signed in Washington 18,000-word memorandum 
embracing 9 agreements for settling lend-lease and other wartime obligations. 
N.Y. T., Mar. 28, 1946, p. 18; D. S. B., Apr. 7, 1946, pp. 580-581; London Times, 
Mar. 27, 1946, p. 3. Text: G. B. T. S. No. 13 (1946), Cmd. 6813. 


Greece—Unitep Srares. Signed air transport agreement in Athens. D. S. B., 
Apr. 7, 1946, p. 583; N. Y. 7., Mar. 28, 1946, p. 16. 


UniTep Nations. Military Staff Committee. Held first business session in New 
York. WN. Y. T., Mar. 28, 1946, p. 10. Photograph: April 11, p. 3. 


GeRMaN Occupation. Allied Control Council released in Berlin its plan for repara- 
tions and the future level of German economy. Text: D. S. B., Apr. 14, 1946, pp. 
636-639. 


Unrrep Nations. Economic and Social Council. The Senate confirmed the nomi- 
nation of John G. Winant to be U.S. member. Cong. Rec. (daily) Mar. 28, 1946, 
p. 2795; D. S. B., Apr. 7, 1946, p. 573. 


28-April11 Atomic Enerey. State Department Committee Report on control of atomic 
energy was made public. Excerpts from Report: N. Y. 7., Mar. 29, 1946, p. 8; 
D.S. B., Apr. 7, 1946, pp. 555-560. Text: Dept. of State Publication 2498. Text 
of Statement of April 9 on the measure of safety afforded by denaturants of atomic 
explosives: D. S. B., Apr. 21, 1946, p. 668. Text of Statement of Apr. 11 issued 
by Senate Committee in regard to S. 1717 and containing a digest of the bill: 
N.Y. T., Apr. 12, 1946, p. 12. 


Am NaviaaTIon Faciuitres. President Truman issued Executive Order 9709 (11 
Fed. Reg. 3389) concerning interim arrangements for air navigation facilities 
abroad. Text: D. S. B., Apr. 21, 1946, p. 684. 


ARGENTINA—UNITED Srates. Argentine reply to U. S. Blue Book [of Feb. 12] 
denied that it had aided the Nazis and stated it had complied with its duties as a 
member of the United Nations. WN. Y. T., Mar. 30, 1946, pp. 1,8. Summary: 
N.Y. T., Apr. 18, 1946, p. 18. 


Gotp Coast Cotony. Orders-in-Council came into operation establishing a new 
constitution, under which the Colony became the first in Africa to be granted an 
unofficial majority for African members of its Legislature. C.J. Z. D., Mar. 25/ 
Apr. 7, 1946, p. 200. 


29 InaQ—TourkKEyY. Signed agreement at Ankara, providing for collaboration in cul- 
tural, economic and security questions. C.J. EF. D., Mar. 25/Apr. 7, 1946, p. 211. 


29/April 13 U.N.R.R.A.—ArGENTINA. Argentine Foreign Office announced that an in- 
vitation to become a member of U.N.R.R.A. had been declined, and that the coun- 
try had no exportable wheat surplus. N.Y. T., Mar. 30, 1946, p.5; London Times, 
Mar. 30, 1946, p. 3. On April 13 the Foreign Minister stated that 120,000 tons 
of wheat would be available. C.J. FE. D., Apr. 8/21, 1946, p. 225. 


29-May 10 Austrian Occupation. Soviet authorities at Vienna earmarked certain areas 
as alleged ‘“‘German assets” under the ‘“‘Potsdam Agreement.” WN. Y.T7., March 
30, 1946, p. 6. Announcement was made Apr. 5 of withdrawal of most Russian 
demands for land in its occupation zone. N. Y. T., Apr. 6, 1946, p. 4. At the 
meeting on May 10 of the Control Council, Russia agreed to reduce occupation 
costs and to give U.N.R.R.A. oil needed for its Austrian program. WN. Y.T7., May 
11, 1946, p. 1. 


654 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


30-May7 Uwnirep Srares—YucGostavia. American Chargé at Belgrade sent note March 
30 to the Yugoslav Foreign Office, pointing out that many U. S. airmen had been 
enabled to return to Allied lines because of assistance rendered by General Mihailo- 
vich’s forces. Testimony of these individuals could have bearing upon charges of 
enemy collaboration which may be brought against the General by Yugoslav au- 
thorities. Text of note: D. S. B., Apr. 14, 1946, p. 634; N. Y. T., Apr. 3, 1946, 
pp. 1,3. Yugoslav reply of April 4 refused request to permit American officers to 
testify at the trial. Text: N. Y. 7., Apr. 6, 1946, pp. 1, 4; London Times, Apr. 6, 
1946, p. 4; D. S. B., Apr. 21, 1946, pp. 669-670. Former King Peter sent letter 
April 8 to Secretary Byrnes urging intervention on behalf of General Mihailovich. 
Text: N. Y. T., Apr. 12, 1946, p. 10. U.S. Note of May 7 renewed request. 
Text: D. S. B., May 26, 1946, p. 909. 


31-April 11 Greek Execrions. Elections were held March 31. Text of joint Anglo- 
American-French statement: D. S. B., Apr. 7, 1946, p. 582. The Allied Mission 
for Observing the Greek Elections signed a unanimous report at Athens on 
April 10. Summary of report: D. S. B., Apr. 21, 1946, pp. 671-673. Text: Dept. 
of State Publication 2522; Greece No. 3 (1946), Cmd. 6812. Personnel of U. S. 
group: D. S. B., Jan. 27, 1946, pp. 129-130. Statement of Apr. 11, issued by the 
Mission, attested to a fair election. Text: N. Y. 7., Apr. 12, 1946, p. 10. 


April, 1946 
1 AMERICAN Repusuics. Under date of April 1 the United States sent a memorandum 
to the other Republics, except Argentina, on the situation in the latter country. 
The document advocated the inclusion of Argentina in any plans for hemispheric 
unity and defense. Text: D. S. B., Apr. 21, 1946, pp. 666-667. 


TrRaQ-YEMEN. Signed extradition and trade agreements at Cairo. London Times, 
Apr. 3, 1946, p. 3. 


1/3 Eaypr—Great Brirain. Text of correspondence exchanged at Cairo concerning 
the prolongation of existing arrangements regarding Egyptian foreign exchange 
requirements: Egypt No. 2 (1946), Cmd. 6792. 


i-16 Lasor CONFERENCE OF AMERICAN States. Third regional conference of American 
states members of the I. L. O. met at Mexico City. U. 8. delegation: D. S. B., 
Apr. 7, 1946, p. 566. Adopted 27 resolutions. N. Y. T., Apr. 17, 1946, p. 18; 
D. 8. B., Apr. 28, 1946, p. 711. 


Canapa—Unrrep Sratses. Signed convention at Washington providing for the de- 
velopment, protection and conservation of the Great Lakes fisheries. Texts of 
Convention and Schedules: Cong. Rec. (daily) Apr. 22, 1946, pp. 4169-4171; 
Canada. Treaty Series, 1946, No. 13. 


3-6 Foop ConFERENCE. Emergency conference on European cereal supplies opened in 
London Apr. 3 with representatives from 17 nations and from several international 
organizations concerned with food. List of countries and organizations present: 
London Times, Apr. 4, 1946, p. 4. Russia and Yugoslavia rejected invitations. 
N.Y. T., Apr. 2, 1946, p. 4. The conference closed Apr. 6. C.J. EF. D., Mar. 
25/Apr. 7, 1946, p. 217. 


3-18 INTERNATIONAL Court or Justice, Thirteen judges of the Court met in private 
for their first session in the Peace Palace at The Hague. London Times, Apr. 4, 
1946, p. 4; N. Y. T., Apr. 4, 1946, p. 2. At the session of April 6 José Gustavo 
Guerrero of El Salvador was elected President, Jules Basdevant Vice President 
and Edvard Hambro, Jr., Registrar. N.Y. T7., Apr. 6, 1946, p. 18; C. S. Monitor, 
Apr. 6, 1946, p. 2. Its first regular sitting was held April 18. WN. Y. 7., Apr. 19, 
1946, p. 16; D. S. B., May 5, 1946, p. 757. 


—— 
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4 Braziu. Foreign Minister issued memorandum stating that Brazil would continue 
friendly relations with Argentina, and had no wish to exclude that country from 
any mutual defense treaty for the Western Hemisphere. The memorandum is in 
the nature of a reply to the U. 8. Blue Book of Feb. 12. Text: N. Y. 7., Apr. 5, 
1946, p. 12. 

4/6 ALBANIA—GREAT Britain. Great Britain announced that because of the un- 
friendly attitude of the Albanian Government, the British Ambassador-designate 
would not proceed to Tirana, nor would an Albanian envoy be received. London 
Times, Apr. 5, 1946, p. 4; N. Y. T., Apr. 5, 1946, p. 5. A broadcast of Apr. 6 
from Tirana stated that the British Government was misinformed and proposed 
friendship. WN. Y.T7., Apr. 7, 1946, p. 17. 


4/May 7 INTERNATIONAL BANK FOR RECONSTRUCTION & DEVELOPMENT. Denmark 
became the 38th member on April 4. WN. Y. 7., Apr. 5, 1946, p. 12. Executive 
Directors held first meeting on May 7. Members: D. S. B., May 19, 1946, p. 856. 


Be.orum—Unirep Srares. Signed air transport services agreement at Brussels. 
D. S. B., Apr. 14, 1946, p. 633. Text is substantially that of the air transport 
agreement concluded by the U. S. and the United Kingdom on Feb. 11, 1946 which 
was published in the Bulletin of April 7. Exceptions: D. S. B., Apr. 21, 1946, 
p. 683. Text: United States Aviation Reports, March, 1946, pp. 158-170. 


5 CzECHOSLOVAKIA—POLAND (National Unity Govt.). Announcement was made in 
Warsaw of Polish refusal to surrender to Czechoslovakia any part of the territory 
newly acquired from Germany. London Times, Apr. 6, 1946, p. 3. 


5 France—GermMany. After a Cabinet meeting the French Government announced 
confirmation of the policy previously laid down for western Germany—(1) Ruhr 
should be separated and placed under international government, (2) the Rhine- 
land should be given an autonomous status within Germany, (3) the Saar should 
be recognized as an area where France had special and far-reaching economic 
rights and interests. C.J. EF. D., Mar. 25/Apr. 7, 1946, p. 197. 


5 GreaT Brirain—IReLAND. Signed an air transport agreement in London. Lon- 
don Times, Apr. 6, 1946, p. 2. Text: Cmd. 6793. 


5 INTERNATIONAL Court or Justice—Unirep Srares. In a letter to Raymond 
Swing, Secretary of State Byrnes announced that the Department of State favored 
U. 8. acceptance of compulsory jurisdiction of the Court and stated that President 
Truman also favored it. Text of letter: D. S. B., Apr. 14, 1946, p. 633. Partial 
text: N. Y. 7., Apr. 6, 1946, p. 3. 


5 PoLaNnD (National Unity Govt.)—Spamn (in exile). Announcement of Polish 
Government’s decision to establish diplomatic relations with the Government 
headed by José Giral. N.Y. T7., Apr. 6, 1946, p. 2. 


5 RuMANIA—SPAIN. Diplomatic relations were broken off by Rumania. C. /. EZ. D., 
Mar. 25/Apr. 7, 1946, p. 209; NV. Y. 7., Apr. 6, 1946, p. 2. 


5/21 ALLiep CounciL For JAPAN. Met in Tokyo for the first time with British, French, 
Chinese, Russian and American members. Members and text of MacArthur’s 
address: N. Y. T., Apr. 5, 1946, p. 15. General MacArthur announced that 
George Atcheson, Jr., would become American member and chairman of the 
Council. N.Y. 7., Apr. 22, 1946, p. 7. 


7/8 Reparations (Hungarian). Announcement from Prague of an agreement be- 
tween Hungary, Russia, Czechoslovakia and Yugoslavia on reparations from 
Hungary. N. Y. T., Apr. 8, 1946, p. 4. Premier Nagy announced extension 
from 6 to 8 years of the period in which Hungary is required to pay reparations to 
Russia. WN. Y.T., Apr. 19, 1946, pp. 1, 17. 


or 


11 


12 


10 


10 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Great Britarn—Irag. Text of correspondence exchanged at Bagdad concerning 


the prolongation of existing arrangements regarding Iraqi exchange requirements: 
Iraq No. 2 (1946), Cmd. 6803. 


Haitian Recoenition. Announced by Panama and the United States. Chile 


and Honduras had previously granted recognition. N.Y. T7., Apr. 9, 1946, p. 14; 
D. S. B., Apr. 21, 1946, p. 682. 


8-18 Leaaue or Nations. AssEMBLY. 21st and final session opened at Geneva on 


Apr. 8. Dr. Carl Hambro of Norway presided. Austrian application to be ad- 
mitted was received and the 20th session, adjourned Dec. 14, 1939, was declared 
closed. London Times, Apr. 9, 1946, p. 4; NV. Y. T., Apr. 9, 1946, p. 3. Brief 
summary of Lord Cecil’s remarks: London Times, Apr. 10, 1946, p. 3. Subcom- 
mittee decided to reject Austria’s application on the ground it had ceased to be a 
member in 1938, although the German annexation was never recognized. N.Y.T., 
Apr. 11, 1946, p. 2. Voted to transfer to the United Nations custody of the 
original texts of international agreements deposited with the League or contracted 
with it. London Times, Apr. 11, 1946, p. 3. Discussed the future of mandates. 
London Times, Apr. 12, 1946, p.4. On Apr. 12 invited Austria to send an observer 
to this final Assembly. N. Y. T., Apr. 13, 1946, p. 6; London Times, Apr. 13, 
1946, p. 3. At final session on Apr. 18 delegates from 34 nations voted to disband 
the League and to turn over to the United Nations its assets valued at more than 
$11,000,000. N.Y. T., Apr. 19, 1946, pp. 1, 16. 


8-May4 Rervucres & DispLacep Persons. United Nations Special Committee on Ref- 


ugees and Displaced Persons opened meetings in London Apr. 8. Hector McNeil 
was elected chairman. Geo. Warren was the U. 8. representative. WN. Y. T., 
Apr. 9, 1946, p. 3. Members of the Committee: D. S. B., Apr. 21, 1946, p. 664. 
Brazil offered Apr. 16 to receive a large number of European refugees. WN. Y. T., 
Apr. 17, 1946, p. 15. Voted May 2 to recommend creation of an agency outside 
the United Nations framework to handle resettlement of displaced persons. 
D. 8. B., May 19, 1946, p. 865; London Times, May 3, 1946, p. 3. Agreed May 4 
to appoint a subcommittee to study “outstanding points on the speedy repatria- 
tion of refugees and displaced persons of European origin.” N.Y.T7'., May 5, 1946, 
p. 34. 


Canapa—France. Signed financial agreement at Ottawa, extending to France a 


credit of $242,500,000. WN. Y. 7., Apr. 10, 1946, p. 7; London Times, Apr. 10, 
1946, p.4. Text: Canada. Treaty Series, 1946, No. 14. 


Contrrot Councit For GERMANY. Russia announced appointment of 


General Vassily D. Sokolovsky to succeed Marshal Zhukov as member of the 
Council. N.Y. T7., Apr. 11, 1946, p. 14; London Times, Apr. 11, 1946, p. 4. 


AusTRALIA—SiAM. Signed at Bangkok a 15-point agreement, ending the state of 


war. London Times, Apr. 13, 1946, p. 3. 


JAPANESE ELEcTIONS. First elections were held since the end of the war. Re- 


sults: N. Y. 7'., Apr. 13, 1946, p. 12. 


Eeyrpr—YemeEn. Signed treaty of friendship at Cairo, providing for an exchange of 


diplomatic personnel. N.Y. 7., Apr. 12, 1946, p. 5. 


Inpongesia. Joint communiqué by British and Dutch Governments announced 


agreement had been reached on measures for liquidation of the war and gradual 
withdrawal of British troops in Indonesia and their replacement by Dutch troops. 
N.Y. T., Apr. 13, 1946, p. 12. 
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16 Great Britrain—PortuGau. Signed financial agreement granting to Portugal 
a £5,000,000 credit. N.Y. 7., Apr. 17, 1946, p.5. Text:G. B. 7T.S. No.9 (1946), 
Cmd. 6798. 


16-29 Aromic ENeray. Members of the United Nations Atomic Energy Commission ap- 
pointed up to April 16: N. Y. T., Apr. 17, 1946, p. 7. Dr. Pedro Leao Velloso of 
Brazil was named April 23. N.Y. T7'., Apr. 24, 1946, p. 6. Russia appointed Mr. 
Gromyko on April 29. N.Y. 7., Apr. 30, 1946, p. 1. 


17 Be.tarom—Great Britain. Signed cultural relations agreement at Brussels. 
London Times, Apr. 18, 1946, p. 3. 


17/May 15 JapANEsE Occupation. General MacArthur’s statement, presented to the Allied 
Council for Japan, indicated its functions are ‘‘exclusively advisory and con- 
sultative.” A request for advance notice of a week on directives was declined by 
General MacArthur. WN. Y. T., Apr. 18, 1946, p. 4. On May 15 the American 
Chairman of the Council stated that the United States did not favor communism 
in the United States or in Japan. WN. Y. T., May 16, 1946, p. 15. Text of re- 
marks: p. 15. 


18 PERMANENT Court OF INTERNATIONAL JusTICE. Dissolved by vote of the final 
Assembly of the League of Nations. N.Y. T7'., Apr. 19, 1946, p. 16. 


18 YuaGos.av Recoanition. Secretary of State Byrnes announced U. S. recognition of 
Marshal Tito’s government, with reservation. N. Y. T., Apr. 19, 1946, pp. 1, 
8; D. S. B., Apr. 28, 1946, p. 728. 


19/May 5 Frencu Constitution. The Constituent Assembly adopted the new Con- 
stitution by 309-249 vote. N.Y. 7., Apr. 20, 1946, p. 1. English translation of 
text: N. Y. T., Apr. 23, 1946, p. 12. The proposed Constitution was rejected by 
the electorate on May 5. N.Y. T., May 6, 1946, p. 1. 


20 Canapa—FrRanceE. Announced conclusion of an agreement for releasing to their 
French owners properties in Canada that had been under the control of the Cana- 
dian custodian since the fall of France in 1940. London Times, Apr. 22, 1946, p. 3. 


22 Srong, Haran Fiske. Chief Justice of the United States died, aged 73 years. 
N. Y. T., April 23, 1946, pp. 1, 18. 


23-May 23 British COMMONWEALTH CONFERENCE. Foreign Ministers of the Dominions 
opened meetings April 23 in London, with discussions of world peace treaties, and 
world politics. London Times, Apr. 24, 1946, p. 4; N. Y. T., Apr. 24, 1946, p. 4. 
South Pacific defense, common defense needs, coéperation in the field of economic 
and welfare development in Pacific areas were other subjects under consideration. 
London Times, Apr. 25, 1946, p. 4; May 4, p. 4; N. Y. 7., Apr. 25, 1946, p. 3. 
Outline plan for defense needs: London Times, Apr. 27, 1946, p.4. The conference 
closed May 23. N.Y. 7., May 24, 1946, p. 1. 


24 + AviaTION CONFERENCE. European Route Service Conference of the Provisional 
International Civil Aviation Organization opened in Paris. Twenty-nine delega- 
tions and organizations were represented. This is the second of eight area con- 
ferences contemplated. WN. Y. 7’, Apr. 26, 1946, p.8. U.S. delegation: D. S. B., 
Apr. 28, 1946, p. 713. 


24 Crepits—CzEcHOSLOVAKIA & LuxemBoura. U. S. Treasury Department an- 
nounced unfreezing of assets of Czechoslovakia and Luxembourg. WN. Y. T., 
Apr. 26, 1946, p. 15. 


24 Potanp (National Unity Govt.)—Unrirep States. Effected by exchange of notes 
at Washington an agreement for a loan of $90,000,000 to Poland in return for as- 
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surances of free elections in Poland, and non-discriminatory principles in economic 
relations between the two countries. C.S. Monitor, Apr. 25, 1946, p. 4; N.Y. T., 
Apr. 25, 1946, pp. 1,4. Texts of notes: p. 4; D. S. B., May 5, 1946, pp. 761-762, 
773. 


25 CaNaDA—FRancE. Announced that Canada had granted a $240,000,000 loan to 
France for purchases to be made in Canada. London Times, Apr. 26, 1946, p. 3, 


25 INTER-PARLIAMENTARY CONFERENCE. Opened at Copenhagen with delegates pres- 
ent from 16 countries. U.S. and Russia were not represented. N.Y. T7., Apr. 26, 
1946, p. 3. 


25-May 16 Covuncit or Foreign Ministers. Secretary Byrnes, Secretary Bevin, For- 
eign Minister Bidault and Foreign Minister Molotov opened meetings in Paris on 
April 25. Agreed that all nations should participate in discussions on all peace 
treaties. Only signatories to an armistice could vote on the peace treaty to replace 
that armistice. N.Y. 7'., Apr. 26, 1946, pp. 1,2. Agreed Apr. 26 on machinery 
for studying the question of Italian reparations. N.Y. 7., Apr. 27, 1946, pp. 1, 
2. U.S. delegation: D. S. B., Apr. 28, 1946, p. 711. Agreed Apr. 27 to limit 
strictly the future size of the Italian fleet. WN. Y. 7., Apr. 28, 1946, p. 1. Mr. 
Bevin proposed Apr. 29 that Libya be made an independent state. Mr. Molotov 
suggested trusteeships for the Italian colonies with each of the Big-4 controlling 
one. Mr. Byrnes proposed a 25-year 4-power treaty with Germany and suggested 
a similar treaty with Japan. WN. Y. 7., Apr. 30, 1946, p. 1. Text of proposed 
German treaty: p. 2; D. S. B., May 12, 1946, pp. 815-816. Agreed Apr. 30 that 
no major frontier changes in the South Tyrol would be considered. WN. Y. T., 
May 1, 1946, pp. 1,4. Mr. Byrnes proposed reduction of Allied forces in Austria, 
but Mr. Molotov, presiding, ruled that the matter of Austrian occupation could 
not be considered in connection with the Italian peace treaty. N.Y. 7'., May 2, 
1946, p. 1. Mr. Byrnes demanded May 2 a revision of armistice terms for Axis 
partners and warned that the United States did not intend to pay out money for 
relief, so that the receiver might then pay reparations. WN. Y. T., May 3, 1946, 
pp. 1, 4. Decided Pelagosa Island in the Adriatic should go to Yugoslavia, and 
that Pianosa should remain Italian. London Times, May 3, 1946, p. 4. Italian 
and Yugoslav leaders presented their claims to the Istrian peninsula on May 3. 
N.Y. T., May 4, 1946, pp. 1,6. Memorandum was announced May 6 in which 
Italy set forth the monetary value of her contribution to the Allied war effort, 
and stated her inability to pay reparations. N. Y. 7., May 7, 1946, p. 4. Mr. 
Byrnes proposed on May 8 that a 21-nation peace conference should assemble in 
June. N.Y. T., May 9, 1946, pp. 1, 10; London Times, May 9, 1946, p. 4. 
Awarded to Rumania all of Transylvania which had been in Hungary’s possession 
since Hitler’s Diktat of 1940. N.Y. T., May 8, 1946, p. 1; London Times, May 
8, 1946, p. 4. Agreed May 10 on Italian administration of its former colonies 
under a United Nations trusteeship, and on the establishment of a war crimes 
commission for Italy. N.Y. T., May 11, 1946, pp. 1, 18. Recessed May 16 to 
June 15, after initialing a revised armistice for Italy, and voting to investigate 
the progress of German disarmament. N. Y. T., May 17, 1946, p. 1; London 
Times, May 17, 1946, p. 4. Texts of Mr. Byrnes’ report and Mr. Molotov’s 
statement: N. Y. T., May 21, 1946, p. 4; May 28, p. 16. 


26 BuiGaria—Spain. Diplomatic relations were broken off by Bulgaria. WN. Y. T., 
Apr. 27, 1946, p. 3. 


29 FranceE—Great Brirain. Signed agreement at London, supplementary to the 
Anglo-French financial agreement of March 27, 1945. Text: G. B. T. S. No. 12 
(1946), Cmd. 6809. 
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29 GeRMAN Occupation. Allied Control Council approved Law No. 25, banning Ger- 
man science from research in any military fields. Applied nuclear physics, includ- 
ing atomic experimentation, were specifically forbidden. N.Y. T., Apr. 30, 1946, 
pp. 1, 3. 


29/May 13 Unitrep Nations. Economie and Social Council. Four of the six Commis- 
sions held their first meetings in New York. WN. Y. T., Apr. 30, 1946, pp. 8, 9. 
Subcommittee on the Status of Women of the Commission on Human Rights 
adopted May 13 a full report covering a policy program and composition of a per- 
manent Commission on the Status of Women. N. Y. T., May 14, 1946, p. 10. 


13. INTERNATIONAL MiiraRy TRIBUNAL (Far East). International Prosecutor 
Joseph B. Keenan read 55-count indictment April 29 at session in Tokyo at the 
trial of 28 Japanese leaders charged with war crimes. WN. Y. T., Apr. 29, 1946, 
p. 1. List of defendants: p. 11. 26 of the accused were arraigned May 3. N. 
Y. T., May 3, 1946, pp. 1, 10; London Times, May 4, 1946, p. 3. Photograph of 
members of the Tribunal: NV. Y. 7., May 1, 1946, p. 8. On May 6 27 prisoners 
pleaded not guilty. The trial will open June 3. WN. Y. 7., May 7, 1946, p. 3. 
Defense lawyer contended May 13 that the Japanese surrender had not been 
“unconditional.” 7'., May 13, 1946, p. 16. 


May, 1946 
1 Cuina. Nanking became again officially the capital. N.Y. 7'., May 2, 1946, p. 10. 


1 NETHERLANDS—UNITED Srates. Signed agreement in Washington for a 200- 
million dollar loan to the Netherlands. London Times, May 3, 1946, p. 3. 


Property (German & Japanese). Argentine Embassy in Washington announced 
that the Farrell Government would proceed to liquidate by means of auctions 
German and Japanese assets. N.Y. T7., May 2, 1946, p. 11. 


2-3 Inpongs1a. Dutch Minister of Overseas Territories announced a preliminary draft 
agreement providing for an Indonesian Republic as part of a Federated Common- 
wealth of Indonesia. N.Y. T., May 3, 1946, p. 10; London Times, May 3, 1946, 
p.3. Text of announcement: Netherlands News Letter (N. Y.) May 10, 1946, No. 4. 
The Report of the Dutch Parliamentary commission which has been studying the 
situation in the Netherlands East Indies was published May 3. London Times, 
May 4, 1946, p. 3. 


Syria & Toe Lespanon. Great Britain and France gave formal notice to the United 
Nations Security Council that all their troops will have been evacuated from 
Syria and Lebanon by Aug. 31, except for a few French officers and technicians to 
supervise transport. WN. Y. 7., May 4, 1946, p. 1. 


5-12 Inpia. Tripartite conference of Hindu and Moslem leaders and members of the 
British Cabinet Mission held meetings at Simla to discuss plans for granting greater 
independence to India. N.Y. T., May 6, 1946, p. 1. Text of two formal com- 
muniqués announcing end of negotiations: N. Y. T., May 13, 1946, pp. 1, 5; 
London Times, May 13, 1946, p. 4. Principal documents in the Simla Conference 
correspondence which were released May 18: India Information Services [Press 
release] (Washington) May 20, 1946. 


Great Brirain—Unirtep Srates. Exchanged notes regarding the conclusion of a 
formal agreement covering use of bases in the Caribbean area and Bermuda. 
D. 8. B., May 19, 1946, p. 864. 


INTER-AMERICAN Miirary CodpEeRATION. President Truman transmitted a bill to 
Congress under which the United States would assist other American Republics in 
the training, organization and equipment of their armed forces. N.Y. T., May 
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7, 1946, p. 1. Text of message: p. 2. Texts: Cong. Rec. (daily) May 6, 1946, 
pp. 4611-4613. 


INTERNATIONAL Monetary Funp. Held first meeting in Washington, and elected 
Camille Gutt of Belgium as managing director. N.Y. T., May 7, 1946, p. 29. 


Turkey—Unirep Srates. Signed agreement at Ankara providing for the final 
settlement of Turkey’s lend-lease account. Summary of terms: D. S. B., May 19, 
1946, p. 868. 


7-22 Rapar CONFERENCE. Conference on the application of radar and other radio de- 
vices to aid surface navigation opened at London May 7, with representatives 
present from 22 countries. N.Y. 7'., May 8, 1946, p. 11; London Times, May 8, 
1946, p. 2. Closed May 22. C.S. Monitor, May 22, 1946, p. 2. 


9-10 Iraty. King Victor Emanuel III abdicated in favor of his son, after a reign of nearly 
46 years. N.Y. T7., May 10, 1946, p. 1; London Times,May 10, 1946, p.4. King 
Humbert II in a proclamation issued May 10 stated that the election of June 2 
would determine the future form of the State. [He will not take the oath of office 
as King unless the monarchy is confirmed by the election.] N.Y. 7., May 11, 
1946, p. 12. 


11 Paciric IsLanps. Announcement that U. S. had made known its desire to obtain 
sovereignty over the British islands in the Pacific, namely: Canton (at present 
jointly controlled), Christmas and Funafuti. N.Y.7., May 12, 1946, p.1. Map: 
p. 25. 


MULTIPARTITE CONVENTIONS 


Arr Services Transir AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
Philippine Islands (with reservation). 
Venezuela. D.S.B., Apr. 28, 1946, p. 715. 


Arr TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
Dominican Republic. Jan. 25, 1946. D.S. B., Mar. 10, 1946, p. 377. 
Greece (with reservation) Feb. 28, 1946. D.S.B., Apr. 28, 1946, p. 715; U. S. Aviation 
Reports, 1946, Supplement, p. 2. 
Venezuela. Mar. 28, 1946. D.S. B., Apr. 28, 1946, p. 715; U. S. Aviation Reports, 
1946, Supplement, p. 2. 
Article IV, sect. 3 came into force with respect to China, Feb. 20, 1946. U.S. Aviation 
Reports, 1946, Supplement, p. 2. 


Aviation. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptances: 
Dominican Republic. Jan. 25, 1946. D.S.B., Mar. 10, 1946, p. 377. 
Philippine Islands (with reservation). D.S. B., Apr. 28, 1946, p. 715. 
Venezuela. D.S. B., Apr. 28, 1946, p. 715. 
Reservation withdrawn: 
United Kingdom, respecting Denmark. D. S. B., Apr. 28, 1946, p. 715. 


AvIATION ConVENTION. Chicago, Dec. 7, 1944. 
Ratifications deposited: 
Canada. Feb. 13, 1946. 
China. Feb. 20, 1946. 
Dominican Republic. Jan. 25, 1946. D.S. B., Mar. 10, 1946, p. 377. 
Peru. Apr. 8, 1946. D. 8S. B., Apr. 28, 1946, p. 715. 
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INTERNATIONAL BANK FOR RECONSTRUCTION & DEVELOPMENT. Washington, Dec. 27, 1945. 
Status of signatures and deposit of ratifications, as of Mar. 22, 1946: D. S. B., March 31, 
1946, p. 528. Text: 7. 7. A.S. No. 1502. 


INTERNATIONAL MonETARY Funp. Washington, Dec. 27, 1945. Status of signatures and 
deposit of ratifications, as of Mar. 22, 1946: D. S. B., Mar. 31, 1946, p. 528. Text: 
T. I. A. S. No. 1501. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. 
Draft convention approved by the General Assembly of the United Nations. 
Text, with certain resolutions: G. B. M. S. No. 6 (1946), Cmd. 6753. 


SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Accession : 
Belgium (effective Jan. 25, 1946). D.S. B., Mar. 17, 1946, p. 451. 


SANITARY CONVENTION. Paris, June 21, 1926. Modification, Paris, Oct. 31, 1938. 
Ratification deposited: 
Brazil. July 19, 1945. D.S. B., Feb. 24, 1946, p. 299. 


SANITARY CONVENTION FOR AIR NavicaTion. The Hague, April 12, 1933. Amendment 
Washington, Jan. 5, 1945. 
Accession : 
Belgium (effective Jan. 25, 1946). D.S. B., Mar. 17, 1946, p. 451; U. S. Aviation Re- 
ports, 1946, Supplement, p. 3. 


SanITARY CONVENTION FOR ArR NavicaTion. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. Protocol, Washington, April 23, 1946. 
Signatures: 
New Zealand. Apr. 23, 1946. 
Belgium (with reservation). Apr. 24, 1946. 
Canada. Apr. 25, 1946. 
Nicaragua. Apr. 26, 1946. 
Great Britain and Northern Ireland. Apr. 29, 1946. 
United States (with reservation), Greece, China, Luxembourg, Ecuador, Australia 
(with reservation), Haiti, France. April 30, 1946. 
Text: Cong. Rec. (daily) May 29, 1946, pp. 6030-6031; D. S. B., May 19, 1946, pp. 869- 
870. 
Came into force between certain countries April 30, 1946: p. 869. 


SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Protocol, Washington, April 23, 1946. 
Signatures: 
New Zealand. Apr. 23, 1946. 
Belgium (with reservation). Apr. 24, 1946. 
Canada. Apr. 25, 1946. 
Nicaragua. Apr. 26, 1946. 
Great Britain and Northern Ireland. Apr. 29, 1946. 
United States (with reservation), Greece, China, Luxembourg, Ecuador, Australia 
(with reservation), Haiti, France. Apr. 30, 1946. 
Text: Cong. Rec. (daily) May 29, 1946, pp. 6029-6030; D. S. B., May 19, 1946, pp. 869- 
870. 
Came into force between certain states on Apr. 30, 1946: p. 869. 


Suaar Propucrion aND MARKETING. Protocol, London, Aug. 31, 1945. 
Promulgation: United States. May 7, 1946. 
Ratification: United States. Apr. 29, 1946. 
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Ratification deposited: United States. May 1, 1946. D.S. B., May 19, 1946, p. 867. 
Signatures and Text: Cong. Rec. (daily) Apr. 17, 1946, pp. 3945-3946. 


TELECOMMUNICATIONS. Bermuda, December 4, 1945. Came into force between all 
signatories following recent acceptances by Australia and the United Kingdom. D.S.B., 
Apr. 28, 1946, p. 714. 

Trape Marks ReaistratTion. Madrid, Apr. 14, 1891. Revision, London, June 2, 1934. 
Adhesion: Luxembourg (effective March 1, 1946). D. S. B., March 31, 1946, p. 514. 


U. N. E.8.C.0O. London, Nov. 16, 1945. 
Acceptance deposited: Great Britain. Feb. 20, 1946, D. S. B., March 31, 1946, p. 508. 


U.N. R. R. A. Washington, Nov. 9, 1943. 
Ratification: 
Uruguay. Aug. 15, 1945. 
Ratification deposited: 
Uruguay. Jan. 8, 1946. D.S. B., Feb. 24, 1946, p. 281. 


UNIVERSAL PostaL CONVENTION. Buenos Aires, May 23, 1939. 
Adherence: Czechoslovakia (effective June 28, 1945). D.S. B., March 3, 1946, p. 350. 


War Criwes. London, August 8, 1945. 
Accessions: 


India (effective Dec. 22, 1945). 
Uruguay (effective Dec. 11, 1945). D.S. B., June 2, 1946, p. 954. 


Dorotuy R. Dart 
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JUDICIAL DECISIONS 
JOYCE v. DIRECTOR OF PUBLIC PROSECUTIONS * 


HOUSE OF LORDS 


[February 1, 1946]! 


Held, (1) that an alien who had resided in this country could be guilty of treason in respect of 
an act committed outside the realm; that the appellant while in the realm owed allegiance to 
the Crown; that by the receipt of the passport he extended the duty of allegiance beyond the 
moment when he left the shores of this country; and that so long as he held the passport he 
was, within the meaning of the statute of 1351, a person who, if he adhered to the King’s 
enemies in the realm or elsewhere, committed an act of treason; (2) that the Courts had 
jurisdiction to try the appellant; (3) that from the summing-up the jury could not have 
failed to appreciate that it was for them to consider whether the passport remained at all 
times in the possession of the appellant; (4) that as the appellant had admittedly adhered 
to the King’s enemies outside the realm he had been rightly convicted of treason. 

THE Lorp CHANCELLOR.—My Lords, on November 7, 1945, the Court of 
Criminal Appeal dismissed the appeal of the appellant, William Joyce, who 
had on September 19, 1945, been convicted of high treason at the Central 
Criminal Court and duly sentenced to death. The Attorney-General certi- 
fied under section 1 (6) of the Criminal Appeal Act, 1907, that the decision 
of the Court of Criminal Appeal involved a point of law of exceptional public 
importance and that in his opinion it was desirable in the public interest 
that a further appeal should be brought. Hence this appeal is brought to 
your Lordships’ House. And, though in accordance with the usual practice 
the certificate of the Attorney-General does not specify the point of law 
raised in the appeal, it is clear that the question for your Lordships’ deter- 
mination is whether an alien who has been resident within the realm can 
be held guilty and convicted in this country for high treason in respect of 
acts committed by him outside the realm. This is, in truth, a question of 
law of far-reaching importance. 

The appellant was charged at the Central Criminal Court on three counts, 
on the third of which only he was convicted. That count was as follows: 

Statement of offence. 

High treason by adhering to the King’s enemies elsewhere than in the 
King’s realm, to wit, in the German realm, contrary to the Treason Act, 
1351. 

Particulars of offence. 

William Joyce, on September 18, 1939, and on divers other days thereafter 
and between that day and July 2, 1940, being then—to wit, on the several 
days—a person owing allegiance to our Lord the King, and whilst on the 
said several days an open and public war was being prosecuted and carried 


*The Times Law Reports, Vol. 62, No. 10, p. 208. 
1 Decision was reported on December 18, 1945 ; this JourNnaL, Vol. 40, No. 1 (January, 
1946), p. 210, and note. 
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on by the German realm and its subjects against our Lord the King and his 
subjects, then and on the said several days traitorously contriving and 
intending to aid and assist the said enemies of our Lord the King against our 
Lord the King and his subjects did traitorously adhere to and aid and com- 
fort the said enemies in parts beyond the seas without the realm of England, 
to wit, in the realm of Germany by broadcasting to the subjects of our Lord 
the King propaganda on behalf of the said enemies of our Lord the King. 

The first and second counts, on which the appellant was found not guilty, 
were based on the assumption that he was at all material times a British 
subject. This assumption was proved to be incorrect; therefore on these 
counts the appellant was rightly acquitted. 

The material facts are few. The appellant was born in the United States 
of America in 1906, the son of a naturalized American citizen who had 
previously been a British subject by birth. He thereby became himself a 
natural born American citizen. At about three years of age he was brought 
to Ireland, where he stayed until about 1921, when he came to England. 
He stayed in England until 1939. He was then 33 years of age. He was 
brought up and educated within the King’s Dominions, and he settled there. 
On July 4, 1933, he applied for a British passport, describing himself as a 
British subject by birth, born in Galway. He asked for the passport for the 
purpose of holiday touring in Belgium, France, Germany, Switzerland, Italy, 
and Austria. He was granted the passport for a period of five years. The 
document was not produced, but its contents were duly proved. In it he 
was described as a British subject. On September 26, 1938, he applied fora 
renewal of the passport for a period of one year. He again declared that he 
was a British subject and had not lost that national status. His application 
was granted. On August 24, 1939, he again applied for a renewal of his 
passport for a further period of one year, repeating the same declaration. 
His application was granted, the passport, as appears from the endorsement 
on the declaration, being extended to July 1, 1940. 

On some day after August 24, 1939, the appellant left the realm. The 
exact date of his departure was not proved. On his arrest in the year 1945 
there was found on his person a ‘‘work book”’ issued by the German State 
on October 4, 1939, from which it appeared that he had been employed by 
the German Radio Company of Berlin as an announcer of English news from 
September 18, 1939. In this document his nationality was stated to be 
“Great Britain’ and his special qualification “English.” It was proved 
to the satisfaction of the jury that he had at the dates alleged in the indict- 
ment broadcast propaganda on behalf of the enemy. He was found guilty 
accordingly. From this verdict an appeal was brought to the Court of 
Criminal Appeal, and I think it right to set out the grounds of that appeal. 
They were as follows: 

1. The Court wrongly assumed jurisdiction to try an alien for an offence 
against British law committed in a foreign country. 2. The Judge was 
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wrong in law and misdirected the jury in directing them that the appellant 
owed allegiance to his Majesty the King during the period from September 
18, 1939, to July 2, 1940. 3. That there was no evidence that the renewal 
of the appellant’s passport afforded him or was capable of affording him 
any protection, or that the appellant ever availed himself or had any inten- 
tion of availing himself of any such protection. 4. If (contrary to the 
appellant’s contention) there were any such evidence, the issue was one for 
the jury and the Judge failed to direct them thereon. 

The Court of Criminal Appeal, as I have already said, dismissed the 
appeal, and it will be convenient if I deal with the grounds of appeal in the 
same order as did that Court, first considering the important question of 
law raised in the second ground. The House is called on in the year 1945 
to consider the scope and effect of a statute of the year 1351, the 25th year 
of the reign of Edward III. That statute, as has been commonly said, and 
as appears from its terms, was itself declaratory of the common law. Its 
language differs little from the statement in Bracton: see 2 Bract., p. 258, 
cited in Stephen’s History of the Criminal Law (vol. 2, p. 243). It is 
proper to set out the material parts. It runs thus: ‘“‘ Whereas divers opinions 
have been before this time in what case treason shall be said and in what 
not, the King at the request of the Lords and Commons hath made a declara- 
tion in the manner as hereafter followeth: that is to say (amongst other 
things) if a man do levy war against our Lord the King in his realm or be 
adherent to the King’s enemies in his realm, giving them aid and comfort 
in the realm or elsewhere” then (I depart from the text and use modern 
terms) he shall be guilty of treason. It is not denied that the appellant has 
adhered to the King’s enemies giving them aid and comfort elsewhere than 
inthe realm. On this part of the case the single question is whether, having 
done so, he can be, and in the circumstances of the case is, guilty of treason. 

Your Lordships will observe that the statute is wide enough in its terms 
to cover any man anywhere, “if a man do levy war,” etc. Yet it is clear 
that some limitation must be placed on the generality of the language, for 
the context in the preamble poses the question “‘in what case treason shall 
be said and in what not.’”’ It is necessary then to prove not only that an act 
was done but that, being done, it was a treasonable act. This must depend 
on one thing only—namely, the relation in which the actor stands to the 
King to whose enemies he adheres. An act that is in one man treasonable 
may not be so in another. 

In the long discussion which your Lordships have heard on this part of 
the case attention has necessarily been concentrated on the question of 
allegiance. The question whether a man can be guilty of treason to the 
King has been treated as identical with the question whether he owes alle- 
giance to the King. An act, it is said, which is treasonable if the actor owes 
allegiance, is not treasonable if he does not. As a generalization, this is 
undoubtedly true and is supported by the language of the indictment, but 
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it leaves undecided the question by whom allegiance is owed, and I shall ask 
your Lordships to look somewhat more deeply into the principle on which 
this statement is founded, for it is by the application of the principle to 
changing circumstances that our law has developed. It is not for his 
Majesty’s Judges to create new offences or to extend any penal law, and 
particularly the law of high treason, but new conditions may demand a 
reconsideration of the scope of the principle. It is not an extension of a 
penal law to apply its principle to circumstances unforeseen at the time of 
its enactment, so long as the case is fairly brought within its language. 

I have said that the question for consideration is bound up with the ques- 
tion of allegiance. Allegiance is owed to their Sovereign Lord the King by 
his natural born subjects; so it is by those who, being aliens, become his sub- 
jects by denization or naturalization (I will call them all ‘naturalized sub- 
jects’); so it is by those who, being aliens, reside within the King’s realm. 
Whether you look to the feudal law for the origin of this conception, or 
find it in the elementary necessities of any political society, it is clear that 
fundamentally it recognizes the need of the man for protection and of the 
Sovereign Lord for service. Protectio trahit subjectionem et subjectio pro- 
tectionem. All who were brought within the King’s protection were ad fidem 
regis; all owed him allegiance. The topic is discussed with much learning 
in Calvin’s case ((1608) 7 Co. Rep. 1a). 

The natural born subject owes allegiance from his birth, the naturalized 
subject from his naturalization, the alien from the day when he comes within 
the realm. By what means and when can they cast off allegiance? The 
natural born subject cannot at common law at any time cast it off. Nemo 
potest eruere patriam is a fundamental maxim of the law from which relief 
was given only by recent statutes. Nor can the naturalized subjects at 
common law. It is with regard to the alien resident within the realm that 
the controversy in this case arises. Admittedly he owes allegiance while he 
is so resident, but it is argued that his allegiance extends no further. 

Numerous authorities were cited by counsel for the appellant in which it 
is stated without any qualification or extension that an alien owes allegiance 
so long as he is within the realm, and it has been argued with great force 
that the physical presence of the alien actor within the realm is necessary 
to make his act treasonable. It is implicit in this argument that during 
absence from the realm, however brief, an alien ordinarily resident within 
the realm cannot commit treason; that he cannot in any circumstances by 
giving aid and comfort to the King’s enemies outside the realm be guilty of a 
treasonable act. In my opinion this which is the necessary and logical state- 
ment of the appellant's case is not only at variance with the principle of the 
law, but is inconsistent with authority which your Lordships cannot 
disregard. 

I refer first to authority. It is said in Foster’s Crown Cases (3rd ed., 
p. 183): “Local allegiance is founded in the protection a foreigner enjoyeth 
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for his person, his family or effects, during his residence here; and it ceaseth 
whenever he withdraweth with his family and effects.’’ And then (at 
p. 185) comes the statement of law on which the passage I have cited is 
clearly founded. ‘‘Section 4. And if such alien, seeking the protection of 
the Crown, and having a family and effects here, should, during a war with 
his native country, go thither, and there adhere to the King’s enemies for 
purposes of hostility, he might be dealt with as a traitor. For he came and 
settled here under the protection of the Crown; and, though his person was 
removed for a time, his effects and family continued still under the same 
protection. This rule was laid down by all the Judges assembled at the 
Queen’s Command January 12, 1707.” 

The author has a side note against the last line of this passage ‘‘ MSS. 
Tracey, Price, Dod and Denton.’’ These manuscripts have not been traced, 
but their authenticity is not questioned. It is indeed impossible to suppose 
that Sir Michael Foster could have incorporated such a statement except 
on the surest grounds, and it is to be noted that he accepts equally the fact 
of the Judges’ resolution and the validity of its content. This statement 
has been repeated without challenge by numerous authors of the highest 
authority—for example, Hawkins’ Pleas of the Crown ((1824), vol. I, p. 8, 
n. (2)). East’s Pleas of the Crown ((1803) vol. I, p. 52), Chitty on the 
Prerogatives of the Crown ((1820) pp. 12, 13). It may be said that the 
language of some of these writers is not that of enthusiastic support, but 
neither in the textbooks written by the great masters of this branch of the 
law, or in any judicial utterance, has the statement been challenged. More- 
over, it has been repeated without any criticism in our own times by Sir 
William Holdsworth, whose authority on such a matter is unequalled: see his 
article in Halsbury’s Laws of England (2nd ed., vol. 6, ‘‘Constitutional 
Law,” p. 416; note (t)). Your Lordships can give no weight to the fact 
that in such cases as Johnstone v. Pedlar (37 The Times L.R. 870; [1921] 
2 A.C. 262) the local allegiance of an alien is stated without qualification to 
be coterminous with his residence within the realm. The qualification which 
we are now discussing was not relevant to the issue nor brought to the mind 
of the Court. Nor was the Judges’ resolution referred to, nor the meaning 
of “‘residence’”’ discussed. 

In my view, therefore, it is the law that in the case supposed in the resolu- 
tion of 1707 an alien may be guilty of treason for an act committed outside 
the realm. The reason which appears in the resolution is illuminating. The 
principle governing the rule is established by the exception: ‘‘though his 
person was removed for a time his family and effects continued under the 
same protection” that is, the protection of the Crown. The vicarious 
protection still afforded to the family, which he had left behind in this 
country, required of him a continuance of his fidelity. It is thus not true 
to say that an alien can never in law be guilty of treason to the Sovereign 
of this realm in respect of an act committed outside the realm. 
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Here no question arises of a vicarious protection. There is no evidence 
that the appellant left a family or effects behind him when he left this realm. 
I do not for this purpose regard parents or brothers or sisters as a family. 
But though there was no continuing protection for his family or effects, of 
him, too, it must be asked, whether there was not such protection still 
afforded by the Sovereign as to require of him the continuance of his alle- 
giance. The principle which runs through feudal law, and what I may 
perhaps call constitutional law, requires on the one hand protection, on the 
other fidelity: a duty of the Sovereign Lord to protect, a duty of the liege or 
subject to be faithful. Treason, trahison, is the betrayal of a trust; to be 
faithful to the trust is the counterpart of the duty to protect. It serves to 
illustrate the principle which I have stated that an open enemy who is an 
alien, notwithstanding his presence in the realm, is not within the protection, 
nor therefore within the allegiance, of the Crown. He does not owe alle- 
giance because, although he is within the realm, he is not under the Sover- 
eign’s protection. 

The question, then, is how this principle is to be applied to the circum- 
stances of the present case. I have already stated the material facts with 
regard to the appellant’s residence in this country, his applications for a 
passport and the grant of such passport to him, and I need not restate them. 

I do not think it necessary in this case to determine what for the purpose 
of the doctrine, whether stated with or without qualifications, constitutes for 
an alien ‘‘residence’’ within the realm. It would, I think, be strangely 
inconsistent with the robust and vigorous common sense of the common law 
to suppose that an alien quitting his residence in this country, and tempo- 
rarily on the high seas beyond territorial waters, or at some even distant 
spot now brought within speedy reach, and there adhering and giving aid to 
the King’s enemies, could do so with impunity. In the present case the 
appellant had long resided here and appears to have had many ties with this 
country, but I make no assumption one way or another about his intention 
to return, and I do not attach any importance to the fact that the original 
passport application and, therefore, presumably the renewals also were for 
“holiday touring.’”’ The material facts are these, that being for long resident 
here and owing allegiance he applied for and obtained a passport and, leaving 
the realm, adhered to the King’s enemies. It does not matter that he made 
false representations as to his status, asserting that he was a British subject 
by birth, a statement that he was afterwards at pains to disprove. It may 
be that, when he first made the statement, he thought it was true. Of this 
there is no evidence. The essential fact is that he got the passport, and I 
now examine its effect. 

The actual passport issued to the appellant has not been produced, but its 
contents have been duly proved. The terms of a passport are familiar. It 
is thus described by Lord Alverstone, C. J., in Rex v. Brailsford (21 The 
Times L.R. 727, at p. 729; [1905] 2 K.B. 730, at p. 745): “It is a document 
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issued in the name of the Sovereign on the responsibility of a Minister of the 
Crown to a named individual, intended to be presented to the Governments 
of foreign nations and to be used for that individual’s protection as a British 
subject in foreign countries.” By its terms it requests and requires in the 
name of his Majesty all those whom it may concern to allow the bearer to 
pass freely without let or hindrance and to afford him every assistance and 
protection of which he may stand in need. It is, I think, true that the 
possession of a passport by a British subject does not increase the Sovereign’s 
duty of protection, though it will make his path easier. For him it serves 
as a voucher and means of identification. But the possession of a passport 
by one who is not a British subject gives him rights, and imposes on the 
Sovereign obligations, which would otherwise not be given or imposed. It 
is immaterial that he has obtained it by misrepresentation and that he is not 
in law a British subject. By his own act he has maintained the bond which 
while he was within the realm bound him to his Sovereign. The question is 
not whether he obtained citizenship by obtaining the passport, and whether 
by its receipt he extended his duty of allegiance beyond the moment when 
he left the shores of this country. As one owing allegiance to the King he 
sought and obtained the protection of the King for himself while abroad. 
Your Lordships were pressed by counsel for the appellant with a distinc- 
tion between the protection of the law and the protection of the Sovereign, 
and he cited many passages from the books in which the protection of the law 
was referred to as the counterpart of the duty of allegiance. On this he 
based the argument that, since the protection of the law could not be given 
outside the realm to an alien, he could not outside the realm owe any duty. 
This argument, in my opinion, has no substance. In the first place reference 
is made as often to the protection of the Crown or Sovereign or Lord or Gov- 
ernment as to the protection of the law, sometimes also to protection of the 
Crown and the law. In the second place it is historically false to suppose 
that in olden days the alien within the realm looked to the law for protection 
except in so far as it was part of the law that the King could by the exercise 
of his prerogative protect him. It was to the King that the alien looked 
and to his dispensing power under the prerogative. It is not necessary to 
trace the gradual process by which the civic rights and duties of a resident 
alien became assimilated to those of the natural born subject; they have, in 
fact, been assimilated, but to this day there will be found some difference. 
It is sufficient to say that, at the time when the common law established 
between Sovereign Lord and resident alien the reciprocal duties of protection 
and allegiance, it was to the personal power of the Sovereign rather than to 
the law of England that the alien looked. It is not, therefore, an answer 
to the Sovereign’s claim to fidelity from an alien without the realm who 
holds a British passport that there cannot be extended to him the protection 
of the law. 
What is this protection on which the claim to fidelity is founded? To me 
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it appears that the Crown in issuing a passport is assuming an onerous bur- 
den, and the holder of a passport is acquiring substantial privileges. A 


well-known writer on international law said (See Oppenheim’s International 
Law, 4th ed., vol. I, p. 556): ‘By a universally recognized customary rule of 
the law of nations every State holds the right of protection over its citizens 


abroad.”’ 


passport which is for him the outward title of his rights. It is true that the 
measure in which the State will exercise its right lies in its discretion. But 
with the issue of the passport the first step is taken. Armed with that 
document the holder may demand of foreign Governments that he be 
treated as a British subject, and even in the territory of a hostile State may 
claim the intervention of the protecting Power. I would make it clear that 
it is no part of the case for the Crown that the appellant is debarred from 
alleging that he is not a British subject. The contention is a different one: 
it is that by the holding of a passport he asserts and maintains the relation 
in which he formerly stood, claiming the continued protection of the Crown 
and thereby pledging the continuance of his fidelity. 

In these circumstances I am clearly of opinion that so long as he holds 
the passport he is within the meaning of the statute a man who, if he is 
adherent to the King’s enemies in the realm or elsewhere, commits an act of 


treason. 


There is one other aspect of this part of the case with which I must deal. 
It is said that there is nothing to prevent an alien from withdrawing from his 
allegiance when he leaves the realm. I do not dissent from this as a general 
proposition. It is possible that he may do so even though he has obtained a 


passport. 


that the appellant had surrendered his passport or taken any other overt 
step to withdraw from his allegiance, unless indeed reliance is placed on the 
act of treason itself as a withdrawal. That, in my opinion, he cannot do. 
For such an act is not inconsistent with his still availing himself of the 
passport in other countries than Germany and possibly even in Germany 
itself. It is not to be assumed that the British authorities could imme- 
diately advise their representatives abroad or other foreign Governments 
that the appellant, though the holder of a British passport, was not entitled 
to the protection which it appeared to afford. Moreover, the special value 
to the enemy of the appellant’s services as a broadcaster was that he could 
be represented as speaking as a British subject, and his German work book 
showed that it was in this character that he was employed, for which his 
passport was doubtless accepted as the voucher. 

The second point of appeal (the first in formal order) was that in any 
case no English Court has jurisdiction to try an alien for a crime committed 
abroad, and your Lordships heard an exhaustive argument on the construc- 
tion of penal statutes. There is, I think, a short answer to this point. The 
statute in question deals with the crime of treason committed within or, 


This rule thus recognized may be asserted by the holder of a 


But that is a hypothetical case. Here there was no suggestion 
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as was held in Rex v. Casement (32 The Times L.R. 667; [1917] 1 K.B. 98), 
without the realm. It is general in its terms and I see no reason for limit- 
ing its scope except in the way which I indicated earlier in this opinion — 
namely, that, since it is declaratory of the crime of treason, it can apply 
only to those who are capable of committing that crime. No principle of 
comity demands that a State should ignore the crime of treason committed 
against it outside its territory. On the contrary, a proper regard for its 
own security requires that all those who commit that crime, whether they 
commit it within or without the realm, should be amenable to its laws. I 
share to the full the difficulty experienced by the Court of Criminal Appeal 
in understanding the grounds on which this submission is based, so soon as 
it has been held that an alien can commit, and that the appellant did com- 
mit, a treasonable act outside the realm. I concur in the conclusion and 
reasons of that Court on this point. 

Finally (and these are the 3rd and 4th grounds of appeal to the Court of 
Criminal Appeal), it was urged on behalf of the appellant that there was no 
evidence that the renewal of his passport afforded him or was capable of 
affording him any protection, or that he ever availed himself, or had any 
intention of availing himself, of any such protection, and that if there was 
any such evidence the issue was one for the jury and the Judge failed to 
direct them thereon. 

On these points too, which are eminently matters for the Court of Criminal 
Appeal, I agree with the observations of that Court. The document speaks 
for itself. It was capable of affording the appellant protection. He applied 
for it and obtained it, and it was available for his use. Before this House 
the argument took a slightly different turn. For it was urged that there 
was no direct evidence that the passport at any material time remained in 
the physical possession of the appellant, and that on this matter the jury 
had not been properly directed by the Judge in that he assumed to determine 
as a matter of law a question of fact which it was for them to determine. 
This point does not, in this form at least, appear to have been taken before 
the Court of Criminal Appeal and your Lordships have not the advantage 
of knowing the views of the experienced Judges of that Court on it. Nor, 
though the importance of keeping separate the several functions of Judge 
and jury in a criminal trial is unquestionable, can I think that this is a 
question with which your Lordships would have had to deal in this case, 
if no other issue had been involved. For it is clear that here no question 
of principle is involved. The narrow point appears to be whether in the 
course of this protracted and undeniably difficult case the Judge removed 
from the jury and himself decided a question of fact which it was for them to 
decide. This is a matter which can only be determined by a close scrutiny 
of the whole of the proceedings. 

This is a task which in the circumstances of this case your Lordships have 
thought fit to undertake. I do not propose to examine in detail the course 
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of the trial and the summing up of the Judge, though I may perhaps be 
permitted to say that it was distinguished by conspicuous care and ability 
on his part. But having read the whole of the proceedings I have come to 
the clear conclusion that the Judge’s summing up is not open to the charge 
ef misdirection. It may well be that there are passages in it which are 
open to criticism. But the summing up must be viewed as a whole, and on 
this view of it I am satisfied that the jury cannot have failed to appreciate 
and did appreciate that it was for them to consider whether the passport 
remained at all material times in the possession of the appellant. On this 
question no evidence could be given by the Crown, and for obvious reasons 
no evidence was given by the appellant. It has not been suggested that the 
inference could not fairly be drawn from the proved facts if the jury thought 
fit to draw it, and I think that they understood this and did draw the 
inference when they returned the general verdict of ‘‘Guilty.”’ 

This point, therefore, also fails. 

My Lords, I am asked by my noble and learned friend Lord Simonds to 
say that he concurs in the opinion which I have just read. 

Lorp Macmitutan.—My Lords, I have had the advantage of reading in 
print the opinion which has just been delivered by the Lord Chancellor. 
I am in entire agreement with him. 

Lorp Wricnt.—I also have had the same advantage. I fully agree 
with and concur in the opinion which has just been delivered by the Lord 
Chancellor. 

Lorp Portrer.—My Lords, I have already stated that I agree with your 
Lordships in thinking that the renewal of William Joyce’s passport, obtained 
on August 24, 1939, was evidence from which a jury might have inferred 
that he retained that document for use on and after September 18, 1939, 
when he was proved first to have adhered to the enemy, and therefore I can 
deal with this part of his appeal very shortly. It is undisputed law that a 
British subject always, and an alien while resident in this country, owes 
allegiance to the British Crown and, therefore, can be guilty of treason. 
The question, however, remains whether an alien who has been resident 
here, but leaves the country, can, while abroad, commit an act of treason. 

The allegiance which he owes while resident in this country is recognized 
in authoritative textbooks and the relevant cases to be owed because, as 
Hale’s Pleas of the Crown ((1800) vol. 1, p. 58) says, ‘‘the subject hath his 
protection from the King and his laws.’’ If, then, he has protection he owes 
allegiance, but the quality of the protection required has still to be deter- 
mined. On behalf of the appellant it was strenuously contended that unless 
the alien was enjoying the protection of British law he owed no allegiance. 
I think that this is to narrow the obligation too much. Historically the 
protection of the Crown through its dispensing power was afforded to the 
alien in this country earlier than the legal protection which came later. 
Therefore any protection, whether legal or administrative, would in my 
view be enough to require a corresponding duty of allegiance. 


i 


JUDICIAL DECISIONS 673 


It was said in the second place, however, that in no case could an alien, 
however long he had been resident here, commit an act of treason while he 
was abroad. This argument again seems to me to limit unduly the extent 
of his obligation. It is in contradiction of the resolution of the Judges in 
1707, whereby it was declared that if an alien who has been resident here 
goes abroad himself, but leaves his family and effects here under the same 
protection, the duty (that is, of allegiance) still continues. Thus resolution 
has been criticized as being merely the opinion of the Judges in consultation 
with prosecuting counsel, and not given as a decision in any case. The 
criticism is true, but the resolution has been repeated in textbook after 
textbook of high authority, and, though not authoritative as a legal deci- 
sion, it still has the weight of its repetition by great lawyers and the fact 
that it is nowhere challenged. Foster, Hale, East, Hawkins, Chitty and 
Bacon all set it out. Blackstone alone omits it, but Blackstone was giving a 
general view of the laws of England, and an omission to set out a particular 
extension of the general rule is not necessarily a denial of its existence. 
Equally the fact that many cases also state only the general rule in cases 
where no more is required is not a denial of the existence of certain modifi- 
cations or extensions of it. 

It is true that even in the case with which the resolution deals the alien, 
though absent himself, is vicariously protected by the laws of this country 
in the person of his family and effects, but it is still no more than protection. 
Does, then, the possession of a passport afford any such protection as that 
contemplated by the rule? I think it does. Even after war is declared 
some protection could be afforded to holders of British passports through 
the protecting power; and, again, it would be useful and afford protection 
in neutral countries. ‘“‘It will be well to consider what a passport really is,” 
said Lord Alverstone, C. J., in Rex v. Brailsford (21 The Times L.R. 727, at 
p. 729; [1905] 2 K.B. 730, at p. 745). ‘‘It is a document issued in the name 
of the Sovereign on the responsibility of a Minister of the Crown to a named 
individual, intended to be presented to the Governments of foreign nations 
and to be used for that individual’s protection as a British subject in foreign 
countries.’ And the late Sir William Malkin in the Law Quarterly Review 
((1933) vol. 49, p. 493) speaks of “‘the extensive, though perhaps somewhat 
ill-defined, branch of international law which may be called . . . the 
diplomatic protection of citizens abroad.” 

It must be remembered that the matter to be determined is not whether 
the appellant took on himself a new allegiance, but whether he continued 
an allegiance which he had owed for some 30 years, and a lesser amount of 
evidence may be required in the latter than in the former case. I cannot 
think that such a resident can in war-time pass to and fro from this country 
to a foreign jurisdiction and be permitted by our laws to adhere to the 
enemy there without being amenable to the law of treason. I agree with 
your Lordships, also, in thinking that if an alien is under British protection 
he occupies the same position when abroad as he would occupy if he were a 
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British subject. Each of them owes allegiance, and in so doing each is 
subject to the jurisdiction of the British Crown. ‘‘The law of nations does 
not prevent a State from exercising jurisdiction within its own territory over 
its subject travelling or residing abroad, since they remain under its personal 
supremacy’’: Oppenheim’s International Law (5th ed., vol. 1, p. 266). 
Moreover, in Rez v. Casement (32 The Times L.R. 667; [1917] 1 K.B. 98) 
the point was directly decided in the case of a British subject who committed 
the act of adhering to the King’s enemies abroad, and the decision was not 
seriously controverted before your Lordships. 

But, my Lords, though the renewing of a passport might in a proper case 
lead to the conclusion that the possessor, though absent from the country, 
continued to owe allegiance to the British Crown, yet in my view the ques- 
tion whether that duty was still in existence depends on the circumstances 
of the individual case and is a matter for the jury to determine. In the pres- 
ent case, as I understand him, the Judge ruled that in law the duty of 
allegiance continued until the protection given by the passport came to an 
end—that is, in a year’s time—or at any rate until after the first act of ad- 
hering to the enemy, which I take to be the date of the appellant’s employ- 
ment as a broadcaster by the German State on September 18, 1939. 

The Court of Criminal Appeal took, I think, the same view, but since your 
Lordships, as I understand, think otherwise, I must set out the facts as I 
see them. The appellant, admittedly an American subject, but resident 
within this realm for some 30 years, applied for and obtained a passport 
as a British subject in 1933. This document continued to be effective for 
five years, and was renewed in 1938 and again on August 24, 1939. Exten- 
sions are normally granted for one year, and that given to the appellant 
followed the normal course. It would, I think, not be an unnatural infer- 
ence that he used it in leaving England and entering Germany, but in fact 
nothing further was proved as to the appellant’s movements, save that his 
appointment as broadcaster by the German State, dated September 18, 
1939, was found in his possession when he was captured, and that at any 
rate by December 10 he had given his first broadcast. Nothing is known 
as to the passport after its issue, and it has not since been found. 

For the purpose of establishing what the Judge’s ruling was, I think it 
necessary to quote his own words to the representatives of the Crown and of 
the prisoner before they addressed the jury. They are as follows: “I shall 
direct the jury on count 3” (the only material count) “that on August 24, 
1939, when the passport was applied for, the prisoner beyond a shadow of 
doubt owed allegiance to the Crown of this country and that on the evidence 
given, if they accept it, nothing happened at the material time thereafter 
to put an end to the allegiance that he then owed. It will remain for the 
jury, and for the jury alone, as to whether or not at the relevant dates he 
adhered to the King’s enemies with intent to assist the King’s enemies. If 
both or either of you desire to address the jury on that issue, of course, now 
is your opportunity.” 


JUDICIAL DECISIONS 675 


After that ruling both counsel proceeded to address the jury, the defense 
submitting that the appellant had not adhered to the King’s enemies, the 
Attorney-General that he had. No other topic was touched on by either 
of them, and in particular no argument was addressed to the question 
whether the appellant still had the passport in his possession and retained 
it for use, or whether he still owed allegiance to the British Crown. After 
counsel’s address to the jury the Judge summed up, and again I think I 
must quote some passages from his observations. One such is: 

“Under that count (that is, count 3) there are twe matters which have 
got to be established by the prosecution beyond all reasonable doubt. . . . 
The first thing that the prosecution have to establish is that at the material 
time the prisoner, William Joyce, was a person owing allegiance to our 
Lord the King. Now, [in] my view, I have already intimated . . . as a 
matter of law, is, if you as a jury accept the facts which have been proved 
in this case beyond contradiction—of course you are entitled to disbelieve 
anything if you wish—if you accept the facts which have been proved and 
not denied in this case, then at the time in question, as a matter of law, this 
man William Joyce did owe allegiance to our Lord the King, notwithstanding 
the fact that he was not a British subject at the material time. Now, 
members of the jury, although that is a matter for me entirely and not for 
you, I think it will be convenient if I explain quite shortly the reasons by 
which I have arrived at that view, partly for your assistance, explanation 
and perhaps for consideration hereafter in the event of this case possibly 
going to a higher Court.” Again, he said: ‘ None the less I think it is the 
law that if a man who owes allegiance by having made his home here, having 
come to live here permanently, thereby acquiring allegiance, as he un- 
doubtedly does, if he then steps out of this realm armed with the protection 
which is normally afforded to a British subject—improperly obtained, it 
may be, but none the less obtained . . . using and availing himself of the 
protection of the Crown in an executive capacity which covers him while he 
is abroad, then in my view he has not thereby divested himself of the alle- 
giance which he already owed.”’ 

Later he said: ‘So between August 24 and September 18, 1939, armed 
with a British passport, he had somehow entered Germany. Now, members 
of the jury, thereafter up until July 2, 1940, when his passport ran out, he 
remained under such protection as that passport could afford him during his 
stay in Europe.”’ He further said: ‘I do not think I am in any way extend- 
ing the principles of the law in saying that a man who in this way adopts and 
uses the protection of the Sovereign, to whom he has already acquired an 
allegiance, remains under that allegiance and is guilty of treason if he ad- 
heres to the King’s enemies. Members of the jury, I accordingly pass 
from that aspect of the matter; that is my responsibility. I may be wrong; 
if 1am I can be corrected. My duty is to tell you what I believe to be the 
law on the subject, and that you have to accept from me, provided you 
believe those facts about the passport, going abroad and so forth. If you 
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do not believe that, you are entitled to reject it and say so, because you are 
not bound to believe everything; but if you accept the uncontradicted evi- 
dence that has been given, then in my view that shows that this man at the 
material time owed allegiance to the British Crown. Now if that is so, 
then the matter passes into your hands, and from now onwards I am dealing 
with matters which are your concern and your concern alone, with which 
I have got nothing to do; they are matters of fact, and the onus of proving 
those facts is upon the prosecution from first to last, and it never shifts. 
Now what have they got to prove? They have got to prove that during 
this period, as I have already indicated, this man adhered to the King’s 
enemies without the realm—namely, in Germany.” 

The Judge then referred to a broadcast, of which there was uncontradicted 
evidence that it had been made before December 10, 1939; to the prisoner’s 
engagement as a German broadcaster to Britain; and to the prisoner’s 
statement, which was put in evidence by the Crown and from which I need 
only quote the words: “‘ Realizing, however, that at this critical juncture I 
had declined to serve Britain, I drew the logical conclusion that I should have 
no moral right to return to that country of my own free will and that it 
would be best to apply for German citizenship and make my permanent home 
in Germany.” After reading the statement the judge added: “I think that 
is the whole of the very short material upon which you have to come to the 
conclusion as to whether or not it is proved to your satisfaction beyond all 
reasonable doubt that during the period in question this man adhered to 
the King’s enemies, comforted and aided them with intent to assist them, 
and that he did so voluntarily. Those are the matters which you have to 
consider.”’ 

I think that I have quoted all the material passages from the summing up, 
and I cannot read the words of the Judge as doing other than ruling that in 
law the appellant continued to owe allegiance to his Majesty on September 
18, 1939, on December 10, 1939, and indeed until July 2, 1940, and leaving 
to the jury only the question whether during this period the appellant ad- 
hered to the King’s enemies. The passage in the summing up containing the 
words, “provided you believe those facts about the passport, going abroad 
and so forth,” in my opinion merely instructed the jury that they had to be 
satisfied that the accused man did obtain a renewal of his passport, did go 
abroad, and did make a statement, but that, if they were so satisfied, then 
in law the prisoner continued to owe allegiance at all material times after 
he left this country. If it means more than this, I should regard it as a 
totally inadequate direction of what must be proved to show that the 
allegiance continued after he left this country. But I do not think that it 
does mean more than I have indicated. 

As I have stated, the renewal of the passport on August 24, 1939, was, 
in my view, evidence from which a jury might infer the continuance of the 
duty of allegiance. What the prosecution have to show is that that duty 
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continued at least until September 18. The Judge, as I see it, regarded the 
renewal as proving conclusively that the duty continued until the passport 
ceased to be valid, unless some action on the part of the Crown or the ap- 
pellant was proved which would put an end to its protection. 

The Court of Criminal Appeal, in my opinion, took the same view. Their 
words were: ‘‘ We have to look at the evidence in this case, and on that evi- 
dence to decide whether the trial Judge was right or wrong in holding as a 
matter of law that on September 18, 1939, and between that date and 
July 2, 1940, this appellant did owe allegiance to the King. Now we agree 
with Mr. Justice Tucker, that the proper way of approaching that question 
is to see whether anything had happened between August 24 and September 
18 to divest the appellant of that duty of allegiance which he unquestionably 
owed at the earlier of those two dates.” 

The ruling, as I see it, can only mean that the appellant’s duty of allegiance 
remained in force until July 2, 1940, unless it was shown by him or on his 
behalf that something had occurred to put an end to that duty. It put the 
onus on him to show some action terminating that obligation. The passport 
was never found again, and he may have used it only to gain admittance to 
Germany and may then have discarded it. Indeed, his statement, if be- 
lieved, indicates that this was his object, and the mere fact that the renewal 
was for a year proves nothing, since, as was proved in evidence, that is the 
normal period of extension. There is no evidence that he kept it for use om 
or after September 18. If I thought that the obtaining of the passport on 
August 24, 1939, proved in law that the appellant retained it for use at least 
until September 18, 1939, unless he was shown to have withdrawn his alle- 
giance, I should accept this ruling. But I do not think it correct. It could 
only be supported on the ground that allegiance continues until the ap- 
pellant shows that it is terminated. 

The Attorney-General supported this contention by a reference to Arch- 
bold’s Criminal Pleading and Practice ((1943), at p. 330), where it is stated 
that if a matter be within the knowledge of the accused and unknown to 
the Crown the onus of proof is cast on the former. For this proposition 
Rez v. Turner ((1816) 5 M. & S. 206) is said to be an authority. But that 
case has been explained as dependent on the special provisions of the game 
laws and as being, therefore, not of general application. The true principle 
is, I think, set out in Phipson on Evidence (8th ed., p. 34) and Best on 
Evidence (12th ed., p. 252), and is explained by Mr. Justice Holroyd (him- 
self a party to the judgment in Rex v. Turner (supra)) in Rex v. Burdett 
((1820) 4 B. & Ald. 95, at p. 140): The rule in question, he said, “is not 
allowed to supply the want of necessary proof, whether direct or presump- 
tive, against a defendant of the crime with which he is charged, but when 
such proof has been given it is a rule to be applied in considering the weight 
of evidence against him, whether direct or presumptive, when it is is unop- 
posed, unrebutted, or not weakened by contrary evidence which it would 
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be in the defendant’s power to produce, if the fact directly or presumptively 
proved were not true.”’ 

If this be the true principle, the failure of the prisoner to give evidence 
as to his dealing with the passport goes to increase the weight of evidence 
against him, but does not make the evidence of his applying for and receiving 
it proof conclusive in law that he continued to retain it for use or at all. 
That he received it may be some proof to go to the jury that he retained it, 
but it is no more; it is not a matter on which a Court is entitled to rule that 
a jury must draw the inference that he retained his allegiance. Indeed, at 
one point in his argument the Attorney-General used language which, in 
my view, accepted this as the true principle when he said: ‘I put the pass- 
port merely as evidence of the existence of protection. If he” (that is, the 
accused) ‘discarded it on his return that might make a difference.”’ To this 
observation I would add that the renewal of the passport was at best but 
some evidence from which a jury might infer that the duty of allegiance 
was still in existence. Unless, however, the accused man continued to 
retain it for use as a potential protection, the duty of allegiance would 
cease, and it was for the jury to pronounce on this matter. 

I do not understand your Lordships to rely on the proviso to Section 4 of 
the Criminal Appeal Act, 1907, nor do I think it could be said that no sub- 
stantial miscarriage of justice had occurred if I am right in considering that 
the matter should have been left to the jury. The test has been laid down 
by your Lordships’ House to be whether a reasonable jury properly directed 
must have come to the same conclusion. In the present case a reasonable 
jury properly directed might well have considered that the allegiance had 
been terminated. Against the mere receipt of the passport there has to be 
set the fact that its possession was at least desirable if not necessary to 
enable the accused man to proceed to Germany from this country; the fact 
that it was not found in his possession again, or anything further known of 
it; his statement as to his intention of becoming naturalized in Germany; 
and his acceptance of a post from the German State. At any rate these 
were matters for a jury properly directed to consider. They were not 
directed on them, and as I have stated in my view they were told that the 
matter was one of law and not for them. 

The question of the extent to which an alien long resident in this country 
continues to owe allegiance after he has left it, and whether the request for 
and acceptance of a passport makes the duty of allegiance still due until 
the protection of that passport ceases by effluxion of time, or at least for some 
period after its issue, is, and has been certified to be, a point of law of excep- 
tional public importance. One matter to be decided in solving that question 
is the boundary line between the functions of a Judge and those of a jury. 
Apart from this, the principle that questions which are rightly for the jury 
should be left to them, and that a proper direction should be given is, as I 
think, also of great public importance. The one matter concerns this 
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country only in the exigencies of war, though then no doubt it is of vital 
importance; the other is a necessary element in the true administration of 
the law in all times of peace and war. If the safety of the realm in war time 
requires action outside the ordinary rule of law, it can be secured by ap- 
propriate measures such as a Defence of the Realm Act, but the protection 
of subject or foreigner afforded through trial by jury, and the due submission 
to the jury of matters proper for their consideration, is important always, 
but never more important than when the charge of treason is in question. 
For these reasons I would myself have allowed the appeal. 
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Traité de Droit International Privé Francais. Tome III: Conflits de Lois, 
d’ Autorités et de Juridictions. By J. P. Niboyet. Paris: Sirey; 1944. 
Pp. 679. 


A period of war, invasion, and occupation is scarcely favorable for the 
elaboration of a work requiring much scientific research and profound in- 
tellectual effort. It is therefore all the more creditable that Professor 
Niboyet has been able during such a period to complete the third volume of 
his comprehensive treatise on French private international law. The first 
two volumes, already reviewed in this JourNAL (Vol. 33 (1939), p. 619) 
received the Travers Prize of the Académie des Sciences Morales et Politiques 
in 1941. The third volume contains internal evidence that the war has 
exerted a deep if not a preponderant influence upon the author in his quest 
for the correct principles for French courts to apply in the solution of con- 
flicts of law. He regards the subject as one of purely domestic law whereas 
his eminent predecessor, Pillet, regarded it as governed, at least in theory, 
by a universal system derived from the principle of the equality of all states. 
Both jurists emphasize the influence of international politics upon the con- 
flict of laws. However, Pillet believed that the law of a foreign state is 
applied in a proper case not in derogation of the sovereignty or interest of the 
local state, but that this course is required in order to accord the maximum 
respect to all states constituting the international community (p. 158). 
One who well remembers Pillet’s lectures at the University of Paris will 
think of him as par excellence the ‘‘One World”’ jurist of his times. Niboyet, 
on the other hand, believes the present epoch to be one of nationalism applied 
to every aspect of life (p. 163). From this he derives the general rule that 
French law must apply to all transactions which take place in France, with a 
few justified exceptions. Certain grand principles should suffice to establish 
what these exceptions should be (p. 204). ‘‘It is not a matter of awaiting 
the result of any laboratory experiment but of being guided by a principle 
of political sagacity”’ (p. 205). 

This volume does not assume to set forth the positive law of France except 
when necessary to illustrate the author’s viewpoint. It is not for the re- 
viewer to argue what is best for France. The positive law is to be dealt 
with in a subsequent volume. One of the unsatisfactory points of French 
law in the author’s view is the application of the national law of the in- 
dividual to determine personal status. English and American readers will 
not disapprove of the author’s preference for domiciliary law. His proposal 
to accept it as a uniform principle was rejected by the Institute of Interna- 
tional Law at Oslo in 1932, due doubtless to the fact that so many jurists of 
European and Latin American countries hail from jurisdictions where the 
principle of national law prevails. Again there is much to be said for the 
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author’s preference for the lez rei sitae in determining the transfer of personal 
property. This is not the rule for transfers of personal property by inherit- 
ance in France or in Anglo-American jurisdictions. He rightly points out 
that it would solve conflicts of jurisdiction as well as of law (p. 209). 

The author’s views are well worthy of consideration by those interested in 
the comparative study of this complicated field of law. We must excuse his 
juristic isolationism by reason of France’s bitter political experiences. The 
very forms of law have been employed by certain foreign countries merely 
as a hollow pretext for every kind of spoliation and tyranny. A reversion 
to local law in France under these circumstances is understandable even 
where the result is far from satisfactory from the viewpoint of a scientific 
jurisprudence. 

ARTHUR K. KUHN 
Of the Board of Editors 


Le Probléme du Droit International Américain. By M. M. L. Savelberg. 
The Hague: A. A. M. Stols; 1946. Pp. xx, 361. 


In the book under review a Dutch author, writing in French, reports a 
careful investigation into the problem of the existence or non-existence of 
an ‘‘ American international law.’’ He understands this phrase as ‘‘a verita- 
ble complex of norms, distinct from those in force in the general international 
community,” but in force among the American Republics, or, perhaps also, 
between these Republics and third States. 

The problem, according to the author, cannot be solved, as is often at- 
tempted, by deducing the non-existence of regional law from the alleged 
oecumenical unity of international law. This starting-point leads him to 
consider first the nature and bases of international law. Surveying various 
modern doctrines, he adheres to the sociological doctrine of Georges Scelle. 

The problem must be solved inductively, according to the author, by 
analyzing the norms of the so-called American International Law and com- 
paring them with general international law. But he limits himself to the 
seven codification Conventions of Havana of 1928. He is a strong believer 
in @ progressive codification of international law and foresees victory for 
this cause, notwithstanding the meager results of the Codification Con- 
ference at The Hague of 1930. The second chapter carefully traces 
the development of American efforts at codification from Bolivar’s time to 
1928. The following chapters give a detailed analysis of these Conventions 
on the situation of aliens, treaties, diplomatic agents, consuls, maritime 
neutrality, asylum, and civil war. 

The result of this analysis is his finding that an ‘“‘ American international 
law” does not exist. With this result this reviewer entirely agrees, but not 
with the method and other findings of the author. The basis of investiga- 
tion, the seven Havana Conventions, is too narrow. Pan American de- 
velopments since 1928 are not taken into consideration. The author further 
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minimizes basic differences, such as the denial by Latin America of the 
international minimum standard in the treatment of aliens, with all its con- 
sequences, not even mentioned in the book, such as the Calvo clause, the 
narrow definition of denial of justice, the practical exclusion of the right of 
diplomatic protection of citizens abroad. These differences are far-reaching, 
but they are not ‘ American”’; they are, at the best, Latin American, as the 
United States is opposed to these doctrines. This reviewer has also serious 
doubts concerning the truth of the author’s assertion that, in consequence of 
certain incidents in the Spanish Civil War, the institution of diplomatic 
asylum—not recognized by this country—has been revived in the general 
international community. 

The author finally rewrites these Conventions, so as to save them as a 
basis for future world-wide codification. In this respect the author over- 
estimates the importance of these Conventions; looking primarily at the 
differences between them and general international law, he is not critical 
enough toward their intrinsic shortcomings. And while this reviewer 
agrees that neutrality remains an important part of international law, the 
rewriting in 1946 of the Havana Convention of 1928 on maritime neutrality 
with only minor changes, without considering the practice of this War and 
the present chaotic status of the international law of neutrality, seems 
hardly worth while. 

Notwithstanding these criticisms, the book, making use of all the literature, 
albeit—a consequence of present conditions in Europe—only down to 1940, is 
a careful, learned, impartial, and strictly juridical analysis of those parts of 
international law, with which these seven Conventions deal. 

Joser L. Kunz 
Of the Board of Editors 


La Guerre-Crime et Les Criminels de Guerre. By Vespasien V. Pella, Paris: 
Pedone; 1946. Pp. 208. Annexes. 


This lavishly printed book is the first on the subject to be published in 
Europe, except for Fritz Bauer’s Die Kriegsverbrecher vor Gericht (Zuerich, 
1945). Mr. Pella is well known to criminologists and internationalists alike 
by his abundant publications (a list of which can be found on pp. 16-18 of 
this work), all of which center around the problem of international penal 
law, admittedly a legal term in need of clarification. The Nuremberg Trial 
is frequently quoted and adduced with two intentions in the mind of the 
author: to prove that developments had forced the statesmen to accept as an 
ad hoc expedient a tribunal which should have existed before the war as a 
permanent institution ready to be put into action whenever the necessity 
arose. Second, that all the difficulties confronting the Nuremberg Trial 
could have been avoided had there been more imagination on the part of 
statesmen during the Long Truce. 

It is difficult to agree with the implicit assumption of the author of the 
thesis that an International Criminal Court would have survived the war 
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untouched. Why should this Court have fared better than the Permanent 
Court of International Justice or the League of Nations? Nor can it be 
said that the author has valid grounds for his idea that the world is now, or 
was before the war, ready for criminal jurisdiction. How little prepared 
the world was for such ideas is proven by the case of the Court established 
by the League of Nations following the assassination of King Alexander of 
Yugoslavia and the French Prime Minister Bartou. The convention es- 
tablishing this Court, concluded in Geneva, November 16, 1937, was signed 
by thirteen countries, and no enthusiasm was shown for its ratification or for 
adhesion on the part of non-signatories, with the result that the Convention 
never came into force. Nothing, finally, is more treacherous than the appli- 
cation to international relations of analogies taken from national penal law 
(pp. 124-128). Still nobody will deny the pertinence of the basic problems 
discussed by the author in this book. Its chief value, however, is that it 
summarizes all the efforts which have been made by numerous international 
organizations to protect peace by international criminal law and to create a 
permanent court of international penal justice, a code of international crimi- 
nal law, both substantive and procedural. In addition, it offers bibliogra- 
phies on special problems of international criminal law, as, for instance, the 
problem of the responsibility of legal persons (p. 56, note 1; p. 64, note 1; 
pp. 66-67, note b), the problem of the non-retroactivity of penal legislation 
(p. 81, note 1; p. 88, notes 1, 2; pp. 102-103, note 1), the war crimes prob- 
lem in the wake of World War I (p. 77, note 2; p. 85, note 1). Anyone 
wishing to study these problems will find these references, while not com- 
plete, extremely useful. Especially if and when we reach the stage of dis- 
cussion of the problem of international criminal jurisdiction in terms of long- 
range international policy. 

Of the annexes to this book, the following are of interest to the American 
reader: 


1. Draft of a Statute for the Creation of a Criminal Chamber in the 
Permanent Court of International Justice, drafted by Professor Pella 
and adopted by the International Association of Penal Law in Paris, 
January 16, 1928, containing no fewer than 70 articles. 

2. The outline of a World Penal Code, again drafted by Professor Pella, 
to serve as a basis for the works of the Inter-Parliamentary Union of 
the International Law Association and of the International Associa- 
tion of Penal Law, dated Bucharest, March 15, 1935. 

3. Convention for the Creation of an International Penal Court signed 
under the auspices of the League of Nations, Geneva, November 16, 
1937. 


It is a pity that the author himself and the publisher of the Revue Sottile 
(pp. 7-13) thought it necessary to introduce the author at great length. 
His name is well known without this introduction. 


JACOB ROBINSON 
New York City 
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The British Year Book of International Law 1944. London: Oxford Uni- 
versity Press; 1944. Pp. viii, 272. Index. 

The reappearance of The British Year Book of International Law, publica- 
tion of which was suspended after 1939, is most welcome to international 
lawyers. Although the volume for 1944 is no larger than a single issue of the 
American Journal of International Law, the attainment of more stable con- 
ditions will no doubt permit the expansion of its valuable offerings. (Is it 
too much to hope that it may eventually be transformed into a Quarterly 
Journal?) The selection of Professor H. Lauterpacht of Cambridge Uni- 
versity as the Editor of the British Year Book was a fortunate choice, the 
wisdom of which is evinced in the excellence of the contributions to this 
twenty-first volume of the series. 

Professor Lauterpacht himself is the author of an article on “‘The Law of 
Nations and the Punishment of War Crimes,’ and is probably the author 
of the valuable unsigned article on “(Implied Recognition.’”’ Professor H. 
C. Gutteridge contributes a thoughtful article on ‘‘Comparative Law and 
the Law of Nations.”’ Dr. F. A. Mann writes suggestively on ‘“‘The Law 
Governing State Contracts.’”’ Mr. W. E. Beckett discusses ‘Consular 
Immunities” and their juridical basis. Mr. J. Mervyn Jones makes a 
valuable contribution to the law of treaties in his ‘‘International Agree- 
ments Other Than ‘Inter-State Treaties—Modern Developments.”’ Dr. 
C. J. Colombos writes of ‘‘The Unification of Maritime Law in Time of 
Peace.’”’ Professor J. L. Brierly discusses, with his usual perspicacity, 
“‘Vital Interests and the Law.”’ 

The volume also includes notes on current topics, a useful digest of deci- 
sions of English courts involving points of public or private international 
law decided from 1939 to 1943, with a special section relating to trading with 
the enemy, and over two score book reviews. 

HERBERT W. 
Of the Board of Editors 


Annual Survey of American Law. Vols. 1-3, 1942-1944. By various au- 
thors. New York: New York University School of Law; 1945. Pp. 
Ixiii, 944; lvii, 962; Ixxxi, 1252. Appendices. Indexes. $5.00 per 
volume. 

These volumes, produced under the direction of Dean Arthur T. Vander- 
bilt, of the New York University School of Law, and an Editorial Committee 
consisting of Professor Alison Reppy, Assistant Dean Frederick J. de 
Sloovere (until his death last summer), Professor Laurence P. Simpson, and 
Law Librarian Fred B. Rothman, present in orderly fashion, as the foreword 
of the first volume says they were intended to do, the significant trends in 
the more important branches of American law during the first three years of 
the new era which, according to Dean Vanderbilt, began with the attack on 
Pearl Harbor. The editors and the authors (31 in the first volume, 26 in the 
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second, and 39 in the third) have performed a service of great value to law- 
yers, students of the social sciences, and all laymen who desire to gain a com- 
prehensive view of the growth of the law as a whole. The survey for 1945 
has been sent to the press, and the series is to be kept current. 

The capital importance of international law in the new era in American 
life is reflected in the fact that one of these volumes is, pursuant to the unan- 
imous vote of the contributors, dedicated to Judge Manley O. Hudson, 
“in recognition of his outstanding service in arousing the American bar to a 
realization of its responsibility for international organization of world peace.” 
It is further evidenced by the fact that the first chapter in each of the vol- 
umes (29 pages for 1942, 31 pages for 1943, and 39 pages for 1944) is devoted 
to “International Law and Relations,’ with a competent summary of the 
principal developments and adequate references to the principal publica- 
tions in the field during the year covered. International law and the inter- 
national aspects of problems that are primarily domestic are also discussed 
in the chapters entitled ‘‘War Powers and Their Administration,’”’ by Dean 
Vanderbilt; ‘‘Transportation Law’”’ and “Aviation” by Arnold W. Knauth, 
Lecturer on Air Law and Admiralty; ‘‘Communications,’’ by Messrs. Ashby, 
Gibbons, Shoen, and Brockett, who are not connected with the Law School; 
and ‘‘ Jurisprudence,” by Assistant Dean de Sloovere. 

Each of the volumes contains a table of contents; a table of cases; a table 
of statutes, rules, executive and administrative orders; and a topical index. 
A table of the numerous books and articles cited was presumably considered 
to be unnecessary, though it would have been appreciated by readers. 

The specialist in international law or international relations will find none 
of his problems worked out for him in these volumes. He may, however, 
feel confident that most of the new materials pertinent to those problems 
have been noted, and he should feel grateful to the editors and authors for 
having given him, in brief compass, the background of significant develop- 
ments in domestic law which he cannot afford to ignore or underestimate. 


EpGar TURLINGTON 
Of the Board of Editors 


Annuaire Suisse de Droit International. Société Suisse de Droit Interna- 
tional. Volume I, 1944, Zurich: Editions Polygraphiques; 1945. Pp. 314. 


In the thirtieth year of its existence the Swiss Society for International 
Law has inaugurated a new project the first volume of which has belatedly 
reached our shores. There is no need to say how welcome this book is to 
every internationalist, coming, as it does, from one of the few spots on the 
Kuropean continent where the general legal structure and the respect for 
international law survived the ravages of war. 

It consists of two sections: Articles and Documents, the latter being a 
general title for acts emanating from the Swiss Government (administra- 
tion, legislative bodies, and courts) and the international unions (we might 
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be tempted to say ‘‘the specialized agencies’’) domiciled on Swiss soil. The 
first section contains only two articles. Max Huber, first President of the 
Permanent Court of International Justice and President of the International 
Red Cross from 1928 to 1944, contributes an article on ‘‘The Principles of 
International Law of the Red Cross, Its Mission and Problems” (in German) 
which meets our highest expectations from a man of his caliber, who com- 
bines the analytical power of a great jurist with the wisdom of an experienced 
statesman and the warm heart of a sincere humanitarian. The following 
works on the Red Cross were published by Max Huber during the recent 
war: Red Cross: Principles and Problems, Zurich, 1941 (in German); Good 
Samaritan, 1943 (in German; English translation, London, 1945, Gollancz); 
The International Committee of the Red Cross: Its Mission, Difficulties and 
Possibilities, 1944 (in German). But it can be said without exaggeration 
that, by the wealth of material used, the sharpness of analytical judgment, 
and the balanced suggestions for the future, this article is bound to become 
a classic in this marginal field of international law. It is indeed impossible 
to try to condense this already extremely condensed article. Suffice it to say 
that in the space of 47 pages the following problems are discussed in a 
way which certainly tempts the reader to continue his studies but at the 
same time gives him a feeling of satisfaction that all the essentials of the 
problem have been discussed masterfully and convincingly: Red Cross 
and International Law; The Positive International Law; Red Cross and the 
Evolution of International Law; Violations of Law and the Protection of 
Law; The Legal Status of the Red Cross; Independence, Neutrality, Depoli- 
tization and Humanitarianism of the Red Cross. 

The second article, ‘“‘Military Occupation and Private Rights” (in 
French) by Georges Sauser-Hall, deals with a subject already thoroughly 
discussed in numerous studies and monographs and, while written com- 
petently, does not contain much that is new. Of considerable interest are 
the references to quasi-scientific attempts by German writers to justify 
Nazi methods of occupation (Waltzog, pp. 63, 64, 65, 66; Best, pp. 67, 69, 77; 
Seyss-Inquart, pp. 81, 82, 83, 84; Stueckart, Hoehn and Schneider, p. 83; 
and Kroiss, p. 89), judicious comparisons of military occupation and de facto 
government (pp. 70-73), and a survey of the Swiss “‘jurisprudence’”’ on the 
effects of the measures of occupation authorities abroad. It is interesting 
to note that cantonal courts have in two cases resisted the attempts to get 
recognition for unlawful acts of the occupying authority; as against this, 
however, the Federal Court, in the case of Olga Moser vs. Elsa Joegle (pp. 
176-183), took the opposite view, which is sharply and convincingly at- 
tacked by Sauser-Hall (pp. 120-124). 

The documentary part deals with public international law—acts of the 
Swiss Government (Professor D. Schindler); private international law—law 
reports (Professor G. Sauser-Hall); international commercial and clearing 
law covering legislation, law court reports (through an oversight of the 
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editors, the case Rheinish-Westfaelische Elektrizitaetswerk A.G. vs. Anglo- 
Continentale Treuhand A.G. is dealt with twice and independently, once on 
pp. 168-175, and the second time on pp. 200-202) and literature (Professor 
M. Gutzwiller) ; international law of civil procedure (Professor H. Fritzsche) ; 
international administrative law (Dr. H. Marti), international taxation law 
(Dr. J. Henggeler). Documents of the International Committee of the Red 
Cross and of some international offices conclude the volume. In addition, 
references to literature are to be found in the surveys as well as a general 
survey of the literature of international law in 1942 and 1943 (pp. 137-139). 

May this reviewer be allowed, in conclusion, to express the wish that 
our Swiss colleagues would undertake to prepare, for the benefit of the inter- 
nationalists in the former belligerent countries, a detailed survey of the 
development of international law (treaties, legislation, administrative orders, 
court reports, literature) in Switzerland during the war (1939-1945). 

JacoB RoBINsSON 

New York City 


La Solidaridad Americana. By Simon Planas-Suarez. Caracas: Tipo- 
grafia Garrido; 1945. Pp. 495. Index. 


In 1935 the well-known Venezuelan international lawyer Planas-Suarez 
published a book warning the Americas to quit the League of Nations and 
to rally around Pan-America. The League, he said, a wholly European 
affair, created to uphold the unholy Paris Peace Treaties, is a corpse. 

In the book under review, published ten years later, he comes to the 
conclusion that Pan-America is merely an ocean of words, an occasion for 
high-sounding ideological phrases, that American solidarity is a senti- 
mental pseudo-solidarity which does not exist in fact, that the Inter- 
American System is, since the Rio Meeting of 1942, in a disastrous state of 
confusion and discord, so that its complete destruction in the future can 
be predicted. 

The book is not a book, but a reprint of articles (with some additions), 
written between Pearl Harbor and 1945, giving in hundreds of pages an 
endless repetition of two ideas. 

The first idea is that after decades of merely ideological phrases, Pan- 
Americanism reached a climax at the Havana Consultative Meeting of 
1940 in Declaration XV, which laid down that aggression by a non-American 
State against one American Republic constituted an aggression against all 
of them and bound them to mutual assistance. This Declaration, according 
to the author, created an unconditional alliance without reservations and 
was strictly binding in law. Pearl Harbor constituted the casus foederis; 
all the Americas were automatically at war; only the carrying out of the 
mutual assistance was a matter for consultation. 

The second idea is that the Rio de Janeiro meeting of 1942 was an anti- 
climax. Its Resolution I, recommending the breaking off of diplomatic 
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relations with the Axis, destroyed American solidarity. It was legally in 
contradiction with the obligation created by Declaration XV of 1940. It 
was illogical, because ten American Republics were already at war. It 
showed the Americas divided and unwilling to fulfill their obligations. 
Instead of taking a correct and vigorous majority decision, it disguised the 
lack of solidarity by a meaningless unanimity. It was further illegal for the 
American Republics to take such measures as they did against citizens of the 
axis on the basis of a mere breach of diplomatic relations, creating a danger- 
ous precedent against them. The fault lay not only with Argentina, but 
with all the 21 Republics. Resolution I of 1942, a mere recommendation, 
leaving everything to the discretion of the respective governments, was not 
legally binding and Argentina could, therefore, not be accused of a violation 
of this Resolution. 

The author’s whole reasoning is based on the hypothesis that Declaration 
XV of 1940 created a strictly legally binding obligation. But, he argues, it 
was only legally binding because it had been ratified by all the 21 Congresses 
and made a Statute. Has Declaration XV of 1940 been so ratified by all 
the 21 American Republics? We doubt it; the author merely asserts it; 
he does not prove it. 

The crux of the whole book lies, therefore, in the juridical nature and legal 
validity of Pan American resolutions. At the Mexico City Conference of 
1945 Venezuela proposed that the Inter-American Juridical Committee study 


this problem but the resulting Resolution XXIV watered this proposal 
down to a mere study of the nomenclature of the different compromises 
contained in the Final Acts. This basic question of the Inter-American 
System, never yet authoritatively decided or fully studied, continues thus 
to remain in its present status of ambiguity. 


Joser L. Kunz 
Of the Board of Editors 


The Headquarters of International Institutions. A Study of Their Location 
and Status. By C. Wilfred Jenks. London: Royal Institute of Interna- 
tional Affairs; 1945. Pp. 102. Appendices. $1.50. 

This study is doubtless being widely read in various countries today. It 
should be, for it states problems of which the average citizen, and even 
experts, are largely unaware. 

Mr. Jenks is convinced, to begin with, that there should be a central 
headquarters for all international organizations (with a few possible excep- 
tions). The location of this headquarters will be determined mostly by 
political considerations; it should not be in a place subject to the influence 
of a great Power: it should be in a democracy, and where there is little social 
and economic disturbance; it should have good press and communications; 
there should be social life, such as would not be found in a remote island 
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so that it would not be an ingrowing bureaucracy; factors such as climate, 
finance, and living standards should be considered. 

A chapter is devoted to the requirements of functional independence— 
freedom for meetings, communications and broadcasting, immunities and 
physical protection, and so on; the possibilities of these are compared as 
between status within a national territory and status as an independent 
international headquarters. The latter status, as a new idea, is developed 
in three chapters. Something like a District of Columbia is favored. The 
difficulties are great; Mr. Jenks summarizes them by saying that “‘an inter- 
nationalized area not recognized as a state would have to make its own way 
in the world, whereas an internationalized area recognized as a state would 
inherit all the rights and facilities enjoyed by existing states” (p. 75). 
Two final chapters outline a procedure for establishment and a legal regime. 

CLYDE EAGLETON 
Of the Board of Editors 


The Internal Administration of an International Secretariat. By Chester 
Purves. London: Royal Institute of International Affairs; 1945. Pp. 78. 
4/6. 

This interesting little pamphlet supplements an earlier study published 
by the Royal Institute entitled ‘‘The International Secretariat of the 
Future”; it may also be regarded as supplementing the larger work by 
Ranshofen-Wertheimer. It suggests that the internal administration of a 
secretariat should be put under a non-political and technically qualified 
Director. It is packed with interesting and practical discussion of such 
matters as recruitment, health and efficiency, diplomatic status, staff 
regulations, conferences. All these discussions should be of great usefulness 
to the Secretary-General of the United Nations; and the suggestion in the 
last chapter of a unified international civil service would extend this useful- 
ness to the various specialized agencies now being set up in connection with 
the United Nations. 

CLYDE EAGLETON 


Of the Board of Editors 


NOTES 


L’Influence du Régime National-Socialiste sur le Droit Privé Allemand 
By H. Rheinstrom. Montréal: Editions Bernard Valiquette; n.d. (19457). 
Pp. 64. This study, finished in May, 1939, indicates the changes which the 
National-Socialist regime introduced up to that time into the system of 
German private law. The author describes the by now well known Na- 
tional-Socialist concept of law and then shows to what extent the previously 
existing legal rules belonging to the different branches of private law were 
modified in accordance with this concept. He observes that the traditional 
division of the German legal system into private and public law (the one 
regulating the relations of individuals with one another, the other concerned 
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with the organisation of the state and the relations of individuals with the 
state), tended to disappear because the totalitarian state did not respect any 
private sphere of liberty, the existence of which the concept of private law 
presupposed. The changes in the legal situation were brought about by 
partial revision of the existing legal codes, dating from the end of the last 
century, by new enactments concerning particular matters, and by judicial 
interpretation of the old rules in the light of National-Socialist principles. 
Since modifications of the existing legal order through the first two methods 
left the greater part of the rules of private law intact, the third method be- 
came of particular importance. The courts, guided by a newly developed 
legal doctrine, fulfilled the task of adapting the unabrogated provisions, 
which were generally conceived in a liberal, individualistic spirit, to the anti- 
liberal, collectivistic tendencies of the Hitler dictatorship. 
WALTER ScHIFFER 

Institute for Advanced Study, Princeton 


The Mandates System: Origins, Principles, Application. Geneva: League 
of Nations; 1945 (League document 1945. VI. A. 1). Pp. 120. $1.00. 
Secretary-General Lester, in a Preface to this document, says that it seemed 
desirable that ‘‘a detailed study should be made of certain aspects of this first 
experiment in international collaboration and supervision in the colonial 
sphere.” It would appear to be a summary, rather than a detailed study, 
but a useful summary. It covers the origin of the mandates system and its 
principles; the supervision of mandatory administration by the League of 
Nations; the moral, social and material welfare of the natives, based upon 
the ‘‘questionnaries” and annual reports; and, occupying about half the 
book, statistics as to population. An Annex contains the ‘‘General Condi- 
tions Which Must be Fulfilled before the Mandates Regime Can Be Brought 
to an End in respect of a Country Placed under that Regime.”’ 


CLYDE EAGLETON 
Of the Board of Editors 


Charter of the United Nations: Commentary and Documents. By Leland M. 
Goodrich and Edvard Hambro. Boston: World Peace Foundation; 1946. 
Pp. xiv, 400. Documents. $2.50. The authors of this commentary on 
the Charter of the United Nations disclaim any intention of writing a schol- 
arly commentary comparable, for example, to that of Schiicking and Weh- 
berg on the Covenant of the League of Nations. Their hope, inspired by 
their participation in the work of the San Francisco Conference, was to as- 
semble documents and prepare a commentary which would be ‘‘ of some as- 
sistance to the student and layman desiring a better understanding of the 
Charter as drafted at San Francisco.””’ The volume seems admirably de- 
signed to fulfil this purpose. 

Part I provides background information on the failure of the League ex- 
periment; the war-time United Nations; the Dumbarton Oaks Proposals; 
the organization, procedure, and documentation of the San Francisco United 
Nations Conference on International Organization; and concludes with a 
discussion, in general terms, of the form, character, content, and interpreta- 
tion of the United Nations Charter. An appendix to the volume contains 
the texts of pertinent documents. 

The major portion of the volume consists of a textual critique of the Char- 
ter, article by article, phrase by phrase. Since the book went to press before 
any information was available on the actual practice of organs of the United 
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Nations in interpreting the Charter, the critique is limited to the authors’ 
views of the meaning of the words as employed in the various provisions of 
the Charter. In assigning particular meaning to the provisions of the Char- 
ter the authors have applied both logicogrammatical and historical methods 
of interpretation. Effort is made to show, where possible, the intentions 
of the drafters of each provision. The records of the San Francisco Confer- 
ence have been examined with great industry and care, and are frequently 
quoted in extenso. 

A problem which arises in peculiar degree from a study of the documenta- 
tion of the San Francisco Conference is the weight to be attributed to the 
travaux préparatoires. The Statement on withdrawal and the statement in- 
terpreting the phrase ‘‘sovereign equality,’ both of which were approved by 
the Conference, are only two examples of a practice of adopting ‘‘approved’”’ 
interpretations which would seem to require more detailed study. 

The definitive interpretation of the provisions of the Charter must await 
the evolution of a ‘‘jurisprudence” based on the practice of the organs of the 
United Nations. In the meantime Messrs. Goodrich and Hambro have 
performed an extremely useful service which will be of great value to college 
students and intelligent laymen. 


Of the Board of Editors 


HERBERT W. Briaos 


Consular Relations Between the United States and the Papal States. By 
Leo Francis Stock. Washington: American Catholic Historical Association ; 
1945. Pp. xl, 467, Appendix. Index. $5. This book is a compilation of 
the official correspondence exchanged between our State Department and 
American consuls in the Papal States from March 1799 to July 1876. The 
documents are arranged chronologically, and explanatory footnotes are 
given, with ample biographical references. 

There is an Introduction by the compiler which summarizes quite clearly 
American consular relations with the Papal Government during this period. 
The volume bears every evidence of thorough preparation and research, a 
high level of scholarship, and excellent presentation. 

The reports of the consuls are very instructive on social conditions in the 
Papal States and the long train of events which culminated in the political 
unification of Italy under the leadership of Cavour, Garibaldi, and Mazzini. 
They also throw considerable light on almost every aspect of consular prac- 
tice, and consuls, lawyers, and students of this special department of in- 
ternational law would do well to consult this compilation for valuable instruc- 
tion and precedents. 

The volume is a timely and useful contribution to the documentary history 
of consular law. 


New York City 


J. In1zARRY PUENTE 


The United States and Britain. By Crane Brinton. Cambridge: Harvard 
University Press, 1945. Pp. xii, 305. Appendices. Index. $2.50. This 
book performs a public service. In summary form, and with scholarship 
without pedantry, it aims to tell average Americans what Britain is, what 
makes her tick, and what the problems of American-British relations are. 
These latter are regarded as difficult but not insoluble, given the mutual 
understanding Professor Brinton hopes to promote. Sumner Welles, editor 
of the American Foreign Policy Library contributes an introduction. 
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Beginning with a survey of modern Britain the author follows with a 
sketch of Britain and Eire in the war. Then comes a sixteen page vignette 
of the history of Anglo-American relations, which introduces the long section 
on problems of the present and future. The economic problem is posed by 
the opposing texts ‘‘Export or die,’’ and “‘Import or fight another world 
war.”’ Difficulties of the transition from war to peace are summarized, and 
monetary, trade, commercial aviation, oil, and cartel problems receive a 
judicious review. The conclusion is that we ‘‘cannot have an expanding 
world trade in the midst of international anarchy” (p. 187). America and 
Britain can contribute to the diminution of this anarchy by adjusting their 
differences over: air and naval bases; enemy-held bases and trusteeship; 
competing spheres of interest in the Middle East, the Far East, and Latin 
America; the treatment of Japan, Europe and Germany; and the tendency 
of public opinion in each country to criticize, without understanding, what 
the other regards as its domestic affairs. The underlying attitudes in each 
country have a chapter to themselves. 

Professor Brinton sees hope in partnership to build up the United Nations, 
in mutually avoiding criticism based on ignorance, and in working together 
as separate communities without forming a bloc. The two countries “must 
try to settle between themselves such questions as those of the Atlantic and 
Pacific bases—though even here they would be wise to make the final settle- 
ment a genuinely international one, for the security of the world is at stake. 
They should try to settle multilaterally, and in the framework of the United 
Nations, such multilateral problems as those of international trade, money, 
and investment. They should work together, but not as one, however 
agreeable that slogan may sound in Anglo-American gatherings . . .”’ (p. 
268). Sound advice indeed; but difficult to follow; for it requires each people 
to revise its deepest ways of thinking about the other. 

Professor Brinton’s appendices are fascinating reading. Examples: 40,863 
university students enrolled in 1943-44; two thirds of all incomes below 3 
pouads per week, amounting to only 3% of the national income; 34 of the 
national wealth owned by 1.6 per cent of the people; Commonwealth dead 
in ee war 522,233. There is a very useful descriptive list of suggested 
reading. 

No doubt this book will receive a wide reading among students. One 
wishes that our press and radio could find a little space and time for such a 
humane spirit illuminating such important facts. 

LLEWELLYN PFANKUCHEN 


The Balance of Tomorrow. By Robert Strausz-Hupé. New York: Put- 
nam’s; 1945. Pp. viii, 302. Tables. Charts. Index. $3.50. ‘‘The Bal- 
ance of Tomorrow” is an attempt to apply relatively new techniques of anal- 
ysis of international relations to current and future problems of American 
foreign policy. It will thus be of interest to different types of readers. The 
political scientist, interested in the development of sound methodology in 
the field of international relations, may consider the book as an experiment 
worthy of attention. The more general reader, perhaps uninitiated in recent 
developments among professional academic writers on world affairs, may be 
a bit baffled and will probably feel that the author takes many pages to ar- 
rive on the more familiar ground of prediction and prescription of policy. 
To some people in this country, including, alas, some professional students 
of international affairs, the very mention of “power” and “power politics” 
has a connotation of evil. They will find little in this volume to please them. 
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Nevertheless, it may be hoped that some will read it. The reader who is 
interested in the measurement of the relative power of nation-states will find 
many sections of this book most helpful. 

Strausz-Hupé concentrates on an analysis of the factors of population, 
raw materials, and “‘organization’’ among the major units of national power. 
In each case the analysis points towards a conclusion as to the relative power 
position of the United States in the period between 1945 and 1970. It is 
probable that most readers will find the sections on population and organiza- 
tion the most informative. The raw materials section covers, obviously, 
much more familiar ground; here, however, the author contributes a stimu- 
lating synthesis of new material regarding the Soviet, India, and the ‘‘ Yellow 
Sea Area.” In connection with the latter region, it is necessary to note a 
rather startling factual error, when the author states, on page 134, that 
copper does not occur in Japan. 

In the section subtitled ‘‘population and power,’’ one finds a highly reada- 
ble survey of the trends in population in the major countries of the world. 
Strausz-Hupé utilizes, of course, the recent studies of authorities on demog- 
raphy such as Frank Notestein; he combines analyses of the experts’ findings 
with interesting examples of the fashion by which various states, such as 
Britain, are attempting to grapple with the problem of declining population. 
His analysis of our own position, projected through the coming twenty-five 
years, and his recommendations regarding our immigration policies, are 
arresting and should command the attention of many people other than 
the political scientists. 

The final chapters, entitled ‘‘American Power in Transition” and ‘ Al- 
liances and the Balance of Power,” respectively, provide a closely-reasoned, 
highly provocative study both of our present power position and of the al- 
ternatives of our future foreign policy. This section is tantalizingly brief. 
In particular the advocacy of ‘‘federation by consent”’—both regional and 
world—demands more complete treatment. The reader is left with the 
concept to develop as he will, in his own mind. Nonetheless, he may be 
certain that Strausz-Hupé’s own fully-developed ideas on the subject would 
be worth knowing. 

G. FLETCHER 


Written in Darkness. By Anne Somerhausen. New York: Knopff; 1946. 
Pp. viii, 340. $3.00. All of Anne Somerhausen’s many American friends 
will seize upon this volume eagerly in order to learn how she and Mare and 
their children fared during the desperate time of Nazi occupation of Belgium 
in the years 1940-1945. All students of international law and international 
relations should seize upon it also as a vivid record of life under military 
occupation and for the data which it gives concerning the machinations of 
the occupant, the behavior of the population of the occupied territory, and 
the general situation produced by such a conflict of forces. The former will 
not be disappointed: they will hear Anne speaking as it were viva voce, in her 
characteristic sensitive, intelligent, and wise fashion, concerning human 
relations and public international affairs; they will have some news of Marc’s 
heroic and competent behavior as a soldier and a prisoner of war in Germany 
for five long years. The latter will be provided with unusually rich infor- 
mation on life under the military occupant, specifically the Nazi occupant. 

0 more striking volume of its kind has come out of the war. 
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